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reason of a maternity or paternity ab-
sence described in section 410(a)(5)(E)(i) 
or 411(a)(6)(E)(i) is the second anniver-
sary of the first day of such absence. 
The period between the first and sec-
ond anniversaries of the first day of ab-
sence from work is neither a period of 
service nor a period of severance. This 
rule applies to maternity and paternity 
absences beginning on or after the first 
day of the first plan year in which the 
plan is required to credit service under 
sections 410(a)(5)(E) and 411(a)(6)(E). 

(2) Example. The rules of this section 
are illustrated by the following exam-
ple: 

Assume an individual works until June 30, 
1986; is first absent from employment on 
July 1, 1986, on account of maternity or pa-
ternity absence; and on July 1, 1989, performs 
an hour of service. The period of service 
must include the period from employment 
commencement date until June 30, 1987 (one 
year after the date of separation for any rea-
son other than a quit, discharge, retirement, 
or death). The period from July 1, 1987, to 
June 30, 1988, is neither a period of service 
nor a period of severance. The period of sev-
erance would be from July 1, 1988, to June 30, 
1989. 

(b) Other methods. This paragraph 
provides a safe harbor for plans that 
compute years of service under the 
hours of service methods or permitted 
equivalencies. Such a plan will be 
treated as satisfying the requirements 
of sections 410(a)(5)(E) and 411(a)(6)(E) 
if the plan increases the minimum pe-
riod of consecutive 1-year breaks re-
quired to disregard any service (or de-
prive any employee of any right) by 
one. Thus, a plan will satisfy sections 
410(a)(5)(E) and 411(a)(6)(E) without 
having to compute service for mater-
nity or paternity and sections 
410(a)(5)(D) and 411 (a)(4)(D) and 
(a)(6)(C), by increasing the period of 
consecutive breaks–in–service from 5 to 
6. 

[T.D. 8219, 53 FR 31852, Aug. 22, 1988; 53 FR 
48534, Dec. 1, 1988] 

§ 1.410(a)–9T Elapsed time (tem-
porary). 

(a)–(b) [Reserved] 
(c) Eligibility to participate. 
(1) [Reserved] 
(2) Determination of one-year period of 

service. 

(i) [Reserved] 
(ii) For purposes of section 

410(a)(1)(B)(i), a ‘‘2-year period of serv-
ice’’ shall be deemed to be ‘‘2 years of 
service.’’ 

(d) Vesting—(1) General rule. 
(i)–(iii) [Reserved] 
(iv) For purposes of determining an 

employee’s nonforfeitable percentage 
of accrued benefits derived from em-
ployer contributions, a plan, after cal-
culating an employee’s period of serv-
ice in the manner prescribed in this 
paragraph, may disregard any remain-
ing less than whole year, 12-month or 
365-day period of service. Thus, for ex-
ample, if a plan provides for the statu-
tory three to seven year graded vest-
ing, an employee with a period (or peri-
ods) of service which yields 3 whole 
year periods of service and an addi-
tional 321-day period of service is twen-
ty percent vested in his or her em-
ployer-derived accrued benefits (based 
solely on the 3 whole year periods of 
service). 

[T.D. 8170, 53 FR 239, Jan. 6, 1988] 
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(ii) Section 415 limits. 
(iii) Certain employees treated as bene-
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(2) Determination of employee benefit per-

centages as the sum of separately deter-
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(i) In general. 
(ii) Exception from consistency require-

ment. 
(iii) Permitted inconsistencies. 
(3) Determination of employee benefit per-

centages without regard to plans of an-
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(i) General rule. 
(ii) Restriction on use of separate testing 

group determination method. 
(iii) Treatment of permitted disparity. 
(iv) Example. 
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fined benefit plans. 

(i) In general. 
(ii) Simplified method. 
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(6) Alternative methods of determining 

compensation. 
(f) Special rule for certain collectively bar-

gained plans. 
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(1) In general. 
(2) Rules of application. 
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(2) Definition of collectively bargained em-
ployee. 

(1) In general. 
(ii) Special rules for certain employees in 

multiemployer plans. 
(iii) Covered by a collective bargaining 

agreement. 
(iv) Examples. 

(e) Employees of qualified separate lines of 
business. 

(f) Certain terminating employees. 
(1) In general. 
(2) Hours of service. 
(3) Examples. 

(g) Employees of certain governmental or 
tax-exempt entities precluded from 
maintaining a section 401(k) plan. 

(h) Former employees. 
(1) In general. 
(2) Employees terminated before a speci-

fied date. 
(3) Previously excludable employees. 
(i) Former employees treated as employ-

ees. 

§ 1.410(b)–7 Definition of plan and rules 
governing plan disaggregation and aggregation. 

(a) In general. 
(b) Separate asset pools are separate plans. 
(c) Mandatory disaggregation of certain 

plans. 
(1) Section 401(k) and section 401(m) plans. 
(2) ESOPs and non-ESOPs. 
(3) Plans benefiting otherwise excludable 

employees. 
(4) Plans benefiting certain disaggregation 

populations of employees. 
(i) In general. 
(ii) Definition of disaggregation popu-

lation. 
(5) Additional rules for plans benefiting 

employees of more than one qualified 
separate line of business. 

(d) Permissive aggregation for ratio percent-
age and nondiscriminatory classification 
tests. 

(1) In general. 
(2) Rules of disaggregation. 
(3) Duplicative aggregation. 
(4) Special rule for plans benefiting em-

ployees of a qualified separate line of 
business. 

(5) Same plan year requirement. 
(e) Determination of plans in testing group 

for average benefit percentage test. 
(1) In general. 
(2) Example. 

(f) Section 403(b) plans. 

§ 1.410(b)–8 Additional rules. 

(a) Testing methods. 
(1) In general. 
(2) Daily testing option. 
(3) Quarterly testing option. 
(4) Annual testing option. 
(5) Example. 

(b) Family member aggregation rule. 

§ 1.410(b)–9 Definitions. 

Collectively bargained employee. 
Defined benefit plan. 
Defined contribution plan. 
Employee. 
Employer. 
ESOP. 
Former employee. 
Highly compensated employee. 
Highly compensated former employee. 
Multiemployer plan. 
Noncollectively bargained employee. 
Nonhighly compensated employee. 
Nonhighly compensated former employee. 
Plan year. 
Plan year compensation. 
Professional employee. 
Ratio percentage. 
Section 401(k) plan. 
Section 401(l) plan. 
Section 401(m) plan. 

§ 1.410(b)–10 Effective dates and transition 
rules. 

(a) Statutory effective dates. 
(1) In general. 
(2) Special statutory effective date for col-

lective bargaining agreements. 
(i) In general. 
(ii) Example. 
(iii) Plan maintained pursuant to a collec-

tive bargaining agreement. 
(b) Regulatory effective dates. 

(1) In general. 
(2) Plans of tax-exempt organizations. 

(c) Compliance during transition period. 
(d) Effective date for governmental plans. 

[T.D. 8363, 56 FR 47641, Sept. 19, 1991; 57 FR 
10954, Mar. 31, 1992, as amended by T.D. 8487, 
58 FR 46838, Sept. 3, 1993; T.D. 8548, 59 FR 
32914, June 27, 1994] 

§ 1.410(b)–1 Minimum coverage re-
quirements (before 1994). 

(a) In general. A plan is not a quali-
fied plan (and a trust forming a part of 
the plan is not a qualified trust) unless 
the plan satisfies section 410(b)(1). For 
plan years prior to the applicable effec-
tive date set forth in § 1.410(b)–10, a 
plan satisfies section 410(b)(1) if it sat-
isfies the requirements of paragraph 
(b)(1) or (b)(2) of this section. See also 
§ 1.410(b)–2 for plan years beginning on 
or after the applicable effective date 
set forth in § 1.410(b)–10. 

(b) Coverage tests—(1) Percentage test. 
A plan satisfies the requirements of 
this subparagraph if it benefits— 

(i) Seventy percent or more of all em-
ployees, or 

VerDate May<04>2004 14:10 May 06, 2004 Jkt 203086 PO 00000 Frm 00552 Fmt 8010 Sfmt 8010 Y:\SGML\203086T.XXX 203086T


