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plans of the employer that could be
permissively aggregated with that plan
under paragraph (d) of this section.
Whether two or more plans could be
permissively aggregated under para-
graph (d) of this section is determined
(i) without regard to the rule in para-
graph (d)(4) of this section that por-
tions of two or more plans benefiting
employees of the same line of business
may not be aggregated if any of the
plans is tested under the special rule
for employer-wide plans in §1.414(r)-
1(c)(2)(ii), (ii) without regard to para-
graph (d)(5) of this section, and (iii) by
applying paragraph (d)(2) of this sec-
tion without regard to paragraphs
(c)(1) and (c)(2) of this section.

(2) Examples. The following example
illustrates the rules of this paragraph

(e).

Example 1. Employer X is treated as oper-
ating two qualified separate lines of business
for purposes of section 410(b) in accordance
with section 414(r), QSLOB1 and QSLOB2.
Employer X must apply the rules in
§1.414(r)-8 to determine whether its plans
satisfy section 410(b) on a qualified-separate-
line-of-business basis. Employer X maintains
the following plans:

(a) Plan A, the portion of Employer X’ s
employer-wide section 401(k) plan that bene-
fits all noncollectively bargained employees
of QSLOBL,

(b) Plan B, the portion of Employer X’ s
employer-wide section 401(k) plan that bene-
fits all noncollectively bargained employees
of QSLOB?2,

(c) Plan C, a defined benefit plan that ben-
efits all hourly noncollectively bargained
employees of QSLOBI,

(d) Plan D, a defined benefit plan that ben-
efits all collectively bargained employees of
QSLOB1,

(e) Plan E, an ESOP that benefits all non-
collectively bargained employees of QSLOBI,

(f) Plan F, a profit-sharing plan that bene-
fits all salaried noncollectively bargained
employees of QSLOBLI.

Assume that Plan F does not satisfy the
ratio percentage test of §1.410(b)-2(b)(2) on a
qualified-separate-line-of-business basis, but
does satisfy the nondiscriminatory classi-
fication test of §1.410(b)-4 on both an em-
ployer-wide and a qualified-separate-line-of-
business basis. Therefore, to satisfy section
410(b), Plan F must satisfy the average ben-
efit percentage test of §1.410(b)-5 on a
qualifiedseparatelineofbu5ine55 basis. The
plans in the testing group used to determine
whether Plan F satisfies the average benefit
percentage test of §1.4 10(b)-5 are Plans A, C,
E, and F.

§1.410(b)-8

Example 2. The facts are the same as in Ex-
ample 1, except that Employer X applies the
special rule for employer-wide plans in
§1.414(r)-1(c)(2)(ii) to its employer-wide sec-
tion 401(k) plan. To satisfy section 410(b),
Plan F must satisfy the average benefit per-
centage test of §1.4 10(b)-5. Since paragraph
(c)(4) of this section no longer applies to
Plans A and B, they are treated as a single
plan (Plan AB). The plans in the testing
group used to determine whether Plan F sat-
isfies the average benefit percentage test of
§1.4 10(b)-5 are therefore Plans A, B, C, E,
and F. However, the employees of QSLOB 2
continue to be excludable employees for pur-
poses of determining whether Plan F satis-
fies the average benefit percentage test. See
§1.410(b)-6(e).

(f) Section 403(b) plans. In determining
whether a plan satisfies section 410(b),
a plan subject to section 403(b)(12)(A)(i)
is disregarded. However, in deter-
mining whether a plan subject to sec-
tion 403(b)(12)(A)(i) satisfied section
410(b), plans that are not subject to
section 403(b)(12)(A)(i) may be taken
into account.

[T.D. 8363, 56 FR 47655, Sept. 19, 1991, as
amended by T.D. 8376, 56 FR 63433, Dec. 4,
1991; T.D. 8363, 57 FR 10819, 10954, Mar. 31,
1992; T.D. 8487, 58 FR 46843, Sept. 3, 1993; T.D.
8548, 59 FR 32914, June 27, 1994]

§1.410(b)-8 Additional rules.

(a) Testing methods—(1) In general. A
plan must satisfy section 410(b) for a
plan year using one of the testing op-
tions in paragraphs (a)(2) through (a)(4)
of this section. Whichever testing op-
tion is used for the plan year must also
be used for purposes of applying section
401(a)(4) to the plan for the plan year.
The annual testing option in paragraph
(a)(4) of this section must be used in
applying section 410(b) to a section
401(k) plan or a section 401(m) plan, and
in applying the average benefit per-
centage test of §1.410(b)-5. For purposes
of this paragraph (a), the plan provi-
sions and other relevant facts as of the
last day of the plan year regarding
which employees benefit under the plan
for the plan year are applied to the em-
ployees taken into account under the
testing option used for the plan year.
For this purpose, amendments retro-
actively correcting a plan in accord-
ance with §1.401(a)(4)-11(g) are taken
into account as plan provisions in ef-
fect as of the last day of the plan year.
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(2) Daily testing option. A plan satis-
fies section 410(b) for a plan year if it
satisfies §1.410(b)-2 on each day of the
plan year, taking into account only
those employees (or former employees)
who are employees (or former employ-
ees) on that day.

(3) Quarterly testing option. A plan is
deemed to satisfy section 410(b) for a
plan year if the plan satisfies §1.410(b)-
2 on at least one day in each quarter of
the plan year, taking into account for
each of those days only those employ-
ees (or former employees) who are em-
ployees (or former employees) on that
day. The preceding sentence does not
apply if the plan’s eligibility rules or
benefit formula operate to cause the
four quarterly testing days selected by
the employer not to be reasonably rep-
resentative of the coverage of the plan
over the entire plan year.

(4) Annual testing option. A plan satis-
fies section 410(b) for a plan year if it
satisfies §1.410(b)-2 as of the last day of
the plan year, taking into account all
employees (or former employees) who
were employees (or former employees)
on any day during the plan year.

(5) Example. The following example il-
lustrates this paragraph (a).

Example. Plan A is a defined contribution
plan that is not a section 401(k) plan or a
section 401(m) plan, and that conditions allo-
cations on an employee’s employment on the
last day of the plan year. Plan A is being
tested for the 1995 calendar plan year using
the daily testing option in paragraph (a)(2) of
this section. In testing the plan for compli-
ance with section 410(b) on March 11, 1995,
Employee X is taken into account because he
was an employee on that day and was not an
excludable employee with respect to Plan A
on that day. Employee X was a participant
in Plan A on March 11, 1995, was employed on
December 31, 1995, and received an allocation
under Plan A for the 1995 plan year. Under
these facts, Employee X is treated as bene-
fiting under Plan A on March 11, 1995, even
though Employee X had not satisfied all of
the conditions for receiving an allocation on
that day, because Employee X satisfied all of
those conditions as of the last day of the
plan year.

(b) Family member aggregation rule.
For purposes of section 410(b), and in
accordance with section 414(q)(6), a
highly compensated employee who is a
5-percent owner or one of the ten most
highly compensated employees and any
family member (or members) of such a

26 CFR Ch. | (4-1-04 Edition)

highly compensated employee who is
also an employee of the employer are
to be treated as a single highly com-
pensated employee. If any member of
that group is benefiting under a plan,
the deemed single employee is treated
as benefiting under the plan. If no
member of that group is benefiting
under a plan, the deemed single em-
ployee is treated as not benefiting
under the plan.

[T.D. 8363, 56 FR 47656, Sept. 19, 1991]

§1.410(b)-9 Definitions.

In applying this section and
§§1.410(b)-2 through 1.410(b)-10, the
definitions in this section govern un-
less otherwise provided.

Collectively bargained employee. Collec-
tively bargained employee means a col-
lectively bargained employee within
the meaning of §1.410(b)-6(d)(2).

Defined benefit plan. Defined benefit
plan means a defined benefit plan with-
in the meaning of section 414(j). The
portion of a plan described in section
414(k) that does not consist of separate
accounts is treated as a defined benefit
plan.

Defined contribution plan. Defined con-
tribution plan means a defined contribu-
tion plan within the meaning of section
414(i). The portion of a plan described
in section 414(k) that consists of sepa-
rate accounts is treated as a defined
contribution plan.

Employee. Employee means an indi-
vidual who performs services for the
employer who is either a common law
employee of the employer, a self-em-
ployed individual who is treated as an
employee pursuant to section 401(c)(1),
or a leased employee (not excluded
under section 414(n)(5)) who is treated
as an employee of the employer-recipi-
ent under section 414(n)(2) or 414(0)(2).
Individuals that an employer treats as
employees under section 414(n) pursu-
ant to the requirements of section
414(0) are considered to be leased em-
ployees for purposes of this rule. In ad-
dition, an individual must be treated as
an employee with respect to alloca-
tions under a defined contribution plan
taken into account under §1.401(a)(4)-
2(c)(ii) and with respect to increases in
accrued benefits (within the meaning
of 411(a)(7)) under a defined benefit
plan that are based on ongoing service
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