Internal Revenue Service, Treasury

the withdrawal of mandatory contribu-
tions, see §1.411(a)-7(d) (2) and (3).

(ii) Class year plans. For forfeiture
rules pertaining to class year plans, see
§1.411(d)-3(b).

(iii) Additional requirements. For addi-
tional requirements relating to non-
forfeitability of benefits in the event of
a withdrawal by the employee, see sec-
tion 401(a)(19) and §1.401(a)-19.

(5) Multiemployer plan. In the case of
a multiemployer plan described in sec-
tion 414(f), merely because an employ-
ee’s accrued benefit which results from
service with an employer before such
employer was required to contribute to
the plan is forfeitable on account of the
cessation of contributions by the em-
ployer of the employee. This subpara-
graph shall not apply to an employee’s
accrued benefit with respect to an em-
ployer which accrued under a plan
maintained by that employer prior to
the adoption by that employer of the
multiemployer plan.

(6) Lost beneficiary; escheat. In the
case of a benefit which is payable,
merely because the benefit is forfeit-
able on account of the inability to find
the participant or beneficiary to whom
payment is due, provided that the plan
provides for reinstatement of the ben-
efit if a claim is made by the partici-
pant or beneficiary for the forfeited
benefit. In addition, a benefit which is
lost by reason of escheat under applica-
ble state law is not treated as a for-
feiture.

(7) Certain matching contributions. A
matching contribution (within the
meaning of section 401(m)(4)(A) and
§1.401(m)-1(f)(12)) is not treated as for-
feitable even if under the plan it may
be forfeited under §1.401(m)-1(e)(1) be-
cause the contribution to which it re-
lates is treated as an excess contribu-
tion (within the meaning of §1.402(k)-
1()(2) and (g)(7)), excess deferral (with-
in the meaning of §1.402(g)-1(e)(1)(iii)),
or excess aggregate contribution (with-
in the meaning of §1.401(m)-1(f)(8)).

(c) Examples. The rules of this section
are illustrated by the following exam-
ples:

Example (1). Corporation A’s plan provides
that an employee is fully vested in his em-
ployer-derived accrued benefit after comple-
tion of 5 years of service. The plan also pro-
vides that, if an employee works for a com-

§1.411(a)-41

petitor he forfeits his rights in the plan.
Such provision could result in the forfeiture
of an employee’s rights which are required to
be nonforfeitable under section 411 and
therefore the plan would not satisfy the re-
quirements of section 411. If the plan limited
the forfeiture to employees who completed
less than 10 years of service, the plan would
not fail to satisfy the requirements of sec-
tion 411 because the forfeitures under this
provision are limited to rights which are in
excess of the minimum required to be non-
forfeitable under section 411(a)(2)(A).

Example (2). Plan B provides that if an em-
ployee does not apply for benefits within 5
years after the attainment of normal retire-
ment age, the employee loses his plan bene-
fits. Such a plan provision could result in
forfeiture of an employee’s rights which are
required to be nonforfeitable under section
411 and, therefore, the plan would not satisfy
the requirements of section 411.

(Sec. 411 (88 Stat. 901; 26 U.S.C. 411))

[T.D. 7501, 42 FR 42326, Aug. 23, 1977, as
amended by T.D. 8357, 56 FR 40549, Aug. 15,
1991]

§1.411(a)-4T Forfeitures, suspensions,
etc. (temporary).

(a) Nonforfeitability. Certain rights in
an accrued benefit must be nonforfeit-
able to satisfy the requirements of sec-
tion 411(a). This section defines the
term “nonforfeitable” for purposes of
these requirements. For purposes of
section 411 and the regulations there-
under, a right to an accrued benefit is
considered to be nonforfeitable at a
particular time if, at that time and
thereafter, it is an unconditional right.
Except as provided by paragraph (b) of
this section, a right which, at a par-
ticular time, is conditioned under the
plan upon a subsequent event, subse-
quent performance, or subsequent for-
bearance which will cause the loss of
such right is a forfeitable right at that
time. Certain adjustments to plan ben-
efits, such as adjustments in excess of
reasonable actuarial reductions, can
result in rights being forfeitable.
Rights which are conditioned upon a
sufficiency of plan assets in the event
of a termination or partial termination
are considered to be forfeitable because
of such condition. However, a plan does
not violate the nonforfeitability re-
quirements merely because in the
event of a termination an employee
does not have any recourse toward sat-
isfaction of his nonforfeitable benefits

589



§1.411(a)-5

from other than the plan assets, the
Pension Benefit Guaranty Corporation,
or a trust established and maintained
pursuant to sections 4041(c)(3)(B) (ii) or
(iii) and section 4049 of ERISA with re-
spect to the plan. Furthermore, non-
forfeitable rights are not considered to
be forfeitable by reason of the fact that
they may be reduced as allowed under
sections 401(a)(5) and 401(l). To the ex-
tent that rights are not required to be
nonforfeitable to satisfy the minimum
vesting standards, or the non-
discrimination requirements of section
401(a)(4), they may be forfeited without
regard to the limitations on forfeit-
ability required by this section. The
right of an employee to repurchase his
accrued benefit for example under sec-
tion 411(a)(3)(D), is an example of a
right which is required to satisfy such
standards. Accordingly, such a right is
subject to the limitations on forfeit-
ability. Rights which are required to be
prospectively nonforfeitable under the
vesting standards are nonforfeitable
and may not be forfeited until it is de-
termined that such rights are, in fact,
in excess of the vesting standards.
Thus, employees have a right to vest in
the accrued benefits if they continue in
employment of employers maintaining
the plan unless a forfeitable event rec-
ognized by section 411 occurs. For ex-
ample, if a plan covered employees in
Division A of Corporation X under a
plan utilizing a 5-year 100 percent vest-
ing schedule, the plan could not forfeit
employees’ rights on account of their
moving to service in Division B of Cor-
poration X prior to completion of 5
years of service even though employees
are not vested at that time.

(b) [Reserved]

(c) Examples. The rules of this section
ae illustrated by the following exam-
ples:

Example (1). Corporation A’s plan provides
that an employee is fully vested in his em-
ployer-derived accrued benefit after comple-
tion of 3 years of service. The plan also pro-
vides that if the employee works for a com-
petitor he forfeits his rights in the plan.
Such provision could result in the forfeiture
of an employee’s rights which are required to
be nonforfeitable under section 411 and
therefore the plan would not satisfy the re-
quirements of section 411. If the plan limited
the forfeiture to employees who completed
less than 5 years of service, the plan would

26 CFR Ch. | (4-1-04 Edition)

not fail to satisfy the requirements of sec-
tion 411 because the forfeitures under this
provision are limited to rights which are in
excess of the minimum required to be non-
forfeitable under section 411(a)(2)(A).

[T.D. 8170, 53 FR 241, Jan. 6, 1988]

§1.411(a)-5 Service included in deter-
mination of nonforfeitable percent-
age.

(a) In general. Under section 411(a)(4),
for purposes of determining the non-
forfeitable percentage of an employee’s
right to his employer-derived accrued
benefit under section 411(a)(2) and
§1.411(a)-3, all of an employee’s years
of service with an employer or employ-
ers maintaining the plan shall be taken
into account except that years of serv-
ice described in paragraph (b) of this
section may be disregarded.

(b) Certain service. For purposes of
paragraph (a) of this section, the fol-
lowing years of service may be dis-
regarded:

(1) Service before age 22. (i) In the case
of a plan which satisfies the require-
ments of section 411(a)(2) (A) or (B) (re-
lating to 10-year vesting and 5-15-year
vesting, respectively), a year of service
completed by an employee before he at-
tains age 22.

(i) In the case of a plan which does
not satisfy the requirements of section
411(a)(2) (A) or (B), a year of service
completed by an employee before he at-
tains age 22 if the employee is not a
participant (for purposes of section 410)
in the plan at any time during such
year.

(iii) For purposes of this subpara-
graph in the case of a plan utilizing
computation periods, service during a
computation period described in sec-
tion 411(a)(5)(A) within which the em-
ployee attains age 22 may not be dis-
regarded. In the case of a plan utilizing
the elapsed time method described in
§1.410(a)-7, service on or after the date
on which the employee attains age 22
may not be disregarded.

(2) Contributory plans. In the case of a
plan utilizing computation periods, a
year of service completed by an em-
ployee under a plan which requires
mandatory contributions (within the
meaning of section 411(c)(2)(C) and
§1.411(c)-1(c)(4)) to be made by the em-
ployee for such year, if the employee
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