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of §1.50A-1, for such taxable year to $800. As
a result of such net operating loss carryback,
X Corporation’s credit allowed under section
40 for the taxable year 1972 is limited to $800
and the excess of $1,200 ($2,000 credit earned
minus the $800 limitation based on amount
of tax) is a WIN credit carryover to the tax-
able year 1973.

(c) For 1975 there is a recapture determina-
tion under subdivision (i) of this subpara-
graph for the 1974 recapture year. The $2,000
increase in the income tax imposed on X Cor-
poration for the taxable year 1974 is redeter-
mined to be $800 (that is, the $800 credit al-
lowed after taking into account the 1975 net
operating loss minus zero credit which would
have been allowed taking into account the
1974 recapture determination). In addition, X
Corporation’s $1,200 WIN credit carryover to
the taxable year 1973 is reduced by $1,200
($2,000 minus $800) to zero and X Corporation
is entitled to a $1,200 refund of the $2,000 tax
paid as a result of the 1974 recapture deter-
mination.

(4) Statement of recomputation. The
taxpayer shall attach to his income tax
return for the recapture year a sepa-
rate statement showing in detail the
computation of the increase in income
tax imposed on such taxpayer by chap-
ter 1 of the Code and the reduction in
any WIN credit carryovers.

(c) Period of employment—(1) Initial
date of employment. For purposes of this
section and §§1.50A-4 through 1.50B-6,
the initial date of employment (for
purposes of applying paragraph (a) (1)
and (2) of this section and paragraphs
(a)(1) and (f) of §1.50B-1) is the date the
WIN employee reports to the taxpayer
(or in the case where the taxpayer is a
partner of a partnership, a beneficiary
of an estate or trust, or a shareholder
of an electing small business corpora-
tion, to such partnership, estate, trust,
or electing small business corporation)
for work.

(2) Computation of the first 12 months
of employment (whether or not consecu-
tive). For purposes of computing the
first 12 months of employment (wheth-
er or not consecutive), the first month
of employment shall begin with the
initial date of employment (as defined
in subparagraph (1) of this paragraph)
of the WIN employee, the second
month of employment shall begin with
the corresponding date in the following
month, the third month of employment
shall begin with the corresponding date
in the next following month, and so
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forth. If the WIN employee performs
any services during any such month (as
determined under the preceding sen-
tence), that month shall be counted in
computing the WIN employee’s “first 12
months of employment (whether or not
consecutive)”. If the WIN employee per-
forms no services during any such
month, that month shall not be count-
ed in computing the WIN employee’s
“first 12 months of employment (wheth-
er or not consecutive)”. Thus, if the ini-
tial date of employment of a WIN em-
ployee is June 15, the first month of
employment of such employee shall be
the period beginning June 15, and end-
ing July 14. The second month of em-
ployment is the period beginning July
15 and ending August 14. If during such
second month of employment the em-
ployee performs no services for the tax-
payer, that month is not counted in de-
termining the employee’s first 12
months of employment (whether or not
consecutive).

[38 FR 6154, Mar. 7, 1973]

§1.50A-4 Exceptions to the application
of § 1.50A-3.

(@) In general. Notwithstanding the
provisions of paragraph (a) of §1.50A-3,
a termination of employment shall not
be deemed to occur if paragraph (b) (re-
lating to voluntary termination of em-
ployment), paragraph (c) (relating to
termination of employment due to dis-
ability), paragraph (d) (relating to ter-
mination of employment due to mis-
conduct), paragraph (f) (relating to
transactions to which section 381(a) ap-
plies), or paragraph (g) (relating to
mere change in form of conducting a
trade or business) applies.

(b) Voluntary termination of employ-
ment. A termination of employment
shall not be deemed to occur for pur-
poses of paragraph (a) of §1.50A-3 if the
employee voluntarily leaves the em-
ployment of the taxpayer. If the tax-
payer makes the working conditions of
the employee so untenable that the
employee is, in effect, compelled by the
taxpayer to quit, or if the employee is
coerced into quitting, the employee
will not be deemed to have voluntarily
left the employment of the taxpayer.
For purposes of the preceding sentence,
a substantial reduction in the benefits
of employment of an employee (such as

406



Internal Revenue Service, Treasury

a substantial decrease in the hours of
the employee’s working week) shall
constitute untenable working condi-
tions. An employee has voluntarily left
the employment of the taxpayer if he
leaves for any reason external to his
employment, such as sickness or death
in the employee’s family which the em-
ployee feels necessitates his quitting
work with the taxpayer to remain at
home. Any employee who participates
in an authorized strike (as finally de-
termined by a court, labor relations ad-
ministrative body, or arbiter) will not
be deemed to have voluntarily left the
employment of the taxpayer.

(c) Termination of employment due to
death or disability. A termination of em-
ployment shall not be deemed to occur
for purposes of paragraph (a) of §1.50A-
3 if, after the initial date of employ-
ment (as defined in paragraph (c)(1) of
§1.50A-3) and before the close of the pe-
riod referred to in paragraph (a)(1) of
§1.50A-3, the employee becomes dis-
abled, by reason of illness or injury (in-
cluding a disability relating to the em-
ployment), to perform the services re-
quired by such employment, unless, be-
fore the close of such period:

(1) Such disability is removed,

(2) The employer knows of the re-
moval of the disability, and

(3) The employer fails to offer reem-
ployment to such employee.

The death of an employee shall not be
deemed a termination of employment
for purposes of paragraph (a) of §1.50A-
3.

(d) Termination of employment due to
misconduct. A termination of employ-
ment shall not be deemed to occur for
purposes of paragraph (a) of §1.50A-3 if
it is determined by the appropriate
State administrative agency or State
court that under the applicable State
unemployment compensation law such
termination was due to the misconduct
of the WIN employee. If the WIN em-
ployee is not covered by the applicable
State unemployment compensation
law (or if the employee did not work
for the minimum period required to
qualify for unemployment compensa-
tion or if the employee did not apply
for unemployment compensation), a
termination of employment shall not
be deemed to occur for purposes of
paragraph (a) of §1.50A-3 if the tax-
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payer demonstrates by convincing evi-
dence that, were such employee cov-
ered by the applicable State unemploy-
ment compensation law (or if the em-
ployee had worked for such minimum
period or if the employee had applied
for unemployment compensation), he
could reasonably have been found by
such administrative agency or court to
have been terminated for misconduct.

(e) Recordkeeping requirement. A tax-
payer who is claiming that a termi-
nation of employment falls within the
provisions of paragraph (b), (c), or (d)
of this section shall maintain suffi-
cient records to support his claim until
the expiration of the pertinent period
of limitations.

(f) Transactions to which section 381(a)
applies—(1) General rule. The employ-
ment relationship between the tax-
payer and a WIN employee (as defined
in paragraph (h) of §1.50B-1) shall not
be deemed terminated for purposes of
paragraph (a) of §1.50A-3 in the case of
a transaction to which section 381(a)
(relating to carryovers in certain cor-
porate acquisitions) applies. If there is
a termination of employment (within
the meaning of paragraph (a) of §1.50A-
3 and this section) by the acquiring
corporation with respect to the WIN
employee described in the preceding
sentence, or if the acquiring corpora-
tion fails to pay comparable wages to
such employee (within the meaning of
paragraph (a)(2) of §1.50A-3), then para-
graph (a)(3) of §1.50A-3 shall apply to
the acquiring corporation with respect
to the credit allowed the acquired cor-
poration as well as the credit allowed
the acquiring corporation with respect
to such employee. For purposes of the
preceding sentence, the initial date of
employment (as defined in paragraph
(c)(1) of §1.50A-3) of such employee
with respect to the acquired corpora-
tion shall be deemed to be the initial
date of employment of such employee
with respect to the acquiring corpora-
tion and employment by the acquired
corporation shall be deemed employ-
ment by the acquiring corporation.

(2) Examples. This paragraph may be
illustrated by the following examples:

Example 1. (i) X Corporation, a wholly
owned subsidiary of Y Corporation, incurred
WIN expenses of $12,000 for its taxable year
ending December 31, 1972, with respect to
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WIN employees hired on March 1, 1972. Both
X and Y made their returns on the basis of a
calendar year. For the taxable year 1972 X
Corporation’s credit earned of $2,400 (20 per-
cent of $12,000) was allowed under section 40
as a credit against its liability for tax. On
December 15, 1973, X Corporation is lig-
uidated under section 332 and all of its assets
and liabilities are transferred to Y Corpora-
tion in a transaction to which section
334(b)(2) is not applicable. In addition, Y Cor-
poration continues the employment of the
WIN employees which were employed by X
Corporation and with respect to which X
Corporation was allowed the credit for its
taxable year 1972.

(ii) Under subparagraph (1) of this para-
graph, a termination of employment of the
WIN employees shall not be deemed to occur
for purposes of paragraph (a)(1) of §1.50A-3
due to the liquidation of X Corporation on
December 15, 1973. Thus, no recapture deter-
mination under paragraph (a)(3) of §1.50A-3
shall be made with respect to X Corporation.

Example 2. (i) The facts are the same as in
Example 1 and, in addition, on February 2,
1974, Y Corporation terminates the employ-
ment of the employees with respect to whom
X Corporation had incurred WIN expenses.
The termination is a termination for pur-
poses of paragraph (a)(1) of §1.50A-3. For pur-
poses of applying the period described in
paragraph (a)(1) of §1.50A-3, the date the em-
ployees reported for work at X Corporation
is deemed to be the initial date of employ-
ment of the employees with respect to Y Cor-
poration.

(ii) Under subparagraph (1) of this para-
graph, a termination of employment of the
WIN employees shall not be deemed to occur
for purposes of paragraph (a)(1) of §1.50A-3
due to the liquidation of X Corporation on
December 15, 1973. However, a termination of
employment of the WIN employees is deemed
to occur for purposes of paragraph (a)(1) of
§1.50A-3 on February 2, 1974. Thus, Y Cor-
poration shall make a recapture determina-
tion under paragraph (a) of §1.50A-3 with re-
spect to the credit allowed X Corporation
with respect to the WIN employees.

(g) Mere change in form of conducting
a trade or business—(1) General rule. (i)
The employment relationship between
the taxpayer and a WIN employee (as
defined in paragraph (h) of §1.50B-1)
shall not be deemed terminated for
purposes of paragraph (a) of §1.50A-3 in
the case of a mere change in the form
of conducting the trade or business in
which such employment occurs, pro-
vided that the conditions set forth in
subdivision (ii) of this subparagraph
are satisfied.
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(ii) The conditions referred to in sub-
division (i) of this subparagraph are as
follows:

(@) The WIN employee described in
subdivision (i) of this subparagraph is
retained in the same trade or business,

(b) The taxpayer retains a substan-
tial ownership interest in such trade or
business,

(c) Substantially all the assets nec-
essary to operate such trade or busi-
ness are transferred to the transferee
who continues the employment of the
WIN employee described in subdivision
(i) of this subparagraph, and

(d) The basis of the assets described
in (c) of this subdivision in the hands of
the transferee is determined in whole
or in part by reference to the basis of
such assets in the hands of the trans-
feror.

This subparagraph shall not apply if
paragraph (e) of this section (relating
to transactions to which section 381(a)
applies) is applicable with respect to
such transfer.

(2) Substantial interest. For purposes
of this paragraph, the taxpayer shall be
considered as having retained a sub-
stantial ownership interest in the trade
or business only if, after the change in
form, the ownership interest in such
trade or business by such taxpayer—

(i) Is substantial in relation to the
total ownership interests of all per-
sons, or

(ii) Is equal to or greater than the
ownership interest prior to the change
in form.

Thus, where a taxpayer owns a 5-per-
cent interest in a partnership, and,
after the incorporation of that partner-
ship, the taxpayer retains at least a 5-
percent interest in the corporation, the
taxpayer will be considered as having
retained a substantial interest in the
trade or business as of the date of the
change in form because of the applica-
tion of the rule contained in subdivi-
sion (ii) of this subparagraph.

(3) Termination of employment. (i) If
employment of a WIN employee de-
scribed in subparagraph (1)(i) of this
paragraph is terminated by the trans-
feree, the employment of such em-
ployee shall be deemed terminated by
the taxpayer for purposes of paragraph
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(a) of §1.50A-3. For purposes of deter-
mining the period described in para-
graph (a)(1) of §1.50A-3 with respect to
such taxpayer employment by the
transferee shall be deemed employment
by the transferor.

(ii) If in any taxable year the tax-
payer does not retain a substantial
ownership interest in the trade or busi-
ness directly or indirectly (through
ownership in other entities provided
that such other entities’ bases in such
interest are determined in whole or in
part by reference to the basis of such
interest in the hands of the taxpayer)
then, for purposes of paragraph (a)(1) of
§1.50A-3, there shall be deemed to be a
termination of employment of the WIN
employees described in subparagraph
(1)(1) of this paragraph on the first date
on which such taxpayer does not retain
a substantial interest in the trade or
business. For purposes of determining
the period described in paragraph (a)(1)
of §1.50A-3, employment by the trans-
feree shall be deemed employment by
the transferor. Any taxpayer who seeks
to establish his interest in a trade or
business under the rule of this subdivi-
sion shall maintain adequate records to
demonstrate his indirect interest in
such trade or business after any such
transfer or transfers.

(iii) Notwithstanding subparagraph
(1) of this paragraph and subdivision
(i) of this subparagraph in the case of
a mere change in the form of a trade or
business, if the interest of a taxpayer
in the trade or business is reduced but
such taxpayer has retained a substan-
tial interest in such trade or business,
paragraph (a)(2) of §1.50A-5 (relating to
electing small business corporations),
paragraph (a)(2) of §1.50A-6 (relating to
estates or trusts), or paragraph
(@)(2)(i1) of §1.50A-7 (relating to part-
nerships) shall apply, as the case may
be.

(4) Failure to pay comparable wages. If
the transferee fails to pay comparable
wages (within the meaning of para-
graph (a)(2) of §1.50A-3) to the WIN em-
ployee within the period described in
paragraph (a)(1) of §1.50A-3, then such
failure shall be deemed to be a failure
of the transferor (or in a case where
the transferor is a partnership, estate,
trust, or electing small business cor-
poration, the partners, beneficiaries, or
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shareholders), and a recapture deter-
mination shall be made with respect to
such WIN employee as provided in
§1.50A-3. For purposes of determining
the period described in paragraph (a)(1)
of §1.50A-3 with respect to such trans-
feror (or such partners, beneficiaries,
or shareholders), employment by the
transferee shall be deemed employment
by such transferor. For special rules in
the case of an electing small business
corporation (as defined Iin section
1371(b)), an estate or trust, or a part-
nership, see respectively, §1.50A-5,
§1.50A-6, or §1.50A-7.

(5) Examples. This paragraph may be
illustrated by the following examples
in each of which it is assumed that the
transfer satisfies the conditions of sub-
paragraphs (1)(ii) (a), (c) and (d) of this
paragraph.

Example 1. (i) On January 1, 1972, A, an in-
dividual, employed WIN employees in his
sole proprietorship. A incurred WIN expenses
with respect to these employees of $12,000 for
the taxable year ending December 31, 1972.
For the taxable year 1972 A’s credit earned of
$2,400 (20 percent of $12,000) was allowed
under section 40 as a credit against his liabil-
ity for tax. On March 15, 1973, A transferred
all of the assets used in his sole proprietor-
ship to X Corporation, a newly formed cor-
poration, in exchange for 45 percent of the
stock of X Corporation.

(i) Under subparagraph (1)(i) of this para-
graph, paragraph (a) of §1.50A-3 does not
apply to the March 15, 1973, transfer to X
Corporation.

Example 2. (i) The facts are the same as in
Example 1 and in addition on June 1, 1973, X
Corporation terminates the employment of
WIN employees with respect to whom 50 per-
cent of the WIN expenses were incurred dur-
ing A’s 1972 taxable year.

(ii) Under subparagraph (1)(i) of this para-
graph, paragraph (a) of §1.50A-3 does not
apply to the March 15, 1973, transfer to X
Corporation. However, under subparagraph
(3)(i) of this paragraph, paragraph (a) of
§1.50A-3 applies to the June 1, 1973, termi-
nation of WIN employees by X Corporation.
The actual period of employment of such
WIN employees is 1 year and 5 months (that
is, the period beginning on January 1, 1972,
and ending on June 1, 1973). For taxable year
1972, A’s recomputed credit earned is $1,200
(20 percent of $6,000). The income tax im-
posed by chapter 1 of the Code on A for the
taxable year 1973 is increased by the $1,200
decrease in his credit earned for the taxable
year 1972 (that is, $2,400 original credit
earned minus $1,200 recomputed credit
earned).
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Example 3. (i) The facts are the same as in
Example 1 and in addition on April 1, 1973, X
Corporation begins paying wages to the em-
ployees referred to in Example 1 which are
less than the wages paid to its other employ-
ees who perform comparable services.

(ii) Under subparagraph (1)(i) of this para-
graph, paragraph (a)(1) of §1.50A-3 does not
apply to the March 15, 1973, transfer to X
Corporation. However, under subparagraph
(4) of this paragraph, paragraph (a) of §1.50A-
3 applies to the failure of X Corporation to
pay wages to the WIN employees which are
equal to the wages paid to its other employ-
ees who perform comparable services. For
taxable year 1972, A’s recomputed credit
earned is zero. The income tax imposed by
chapter 1 of the Code on A for the taxable
year 1973 is increased by the $2,400 decrease
in his credit earned for the taxable year 1972.

Example 4. (i) On January 1, 1972, partner-
ship ABC, which makes its returns on the
basis of a calendar year, employed WIN em-
ployees. Partnership ABC incurred WIN ex-
penses with respect to these employees of
$20,000 for the taxable year. Partnership ABC
has 10 partners who make their returns on
the basis of a calendar year and share part-
nership profits equally. Each partner’s share
of the WIN expenses is 10 percent, that is,
$2,000. On March 15, 1973, partnership ABC
transfers all of the assets used in its trade or
business to the X Corporation, a newly
formed corporation, in exchange for its stock
and immediately thereafter transfers 10 per-
cent of the stock to each of the 10 partners.

(ii) Under subparagraph (1)(i) of this para-
graph, paragraph (a)(1) of §1.50A-1 does not
apply to the March 15, 1973, transfer by the
ABC Partnership to X Corporation.

Example 5. (i) The facts are the same as in
Example 4 except that partnership ABC
transfers 10 percent of the stock in X Cor-
poration to each of eight partners, 20 percent
to partner A, and cash to partner B.

(ii) Under subparagraph (1)(i) of this para-
graph, with respect to all of the partners (in-
cluding partner A) except partner B, para-
graph (a)(1) of §1.50A-3 does not apply to the
March 15, 1973, transfer by the ABC Partner-
ship. Paragraph (a)(1) of §1.50A-3 applies
with respect to partner B’s $2,000 share of the
WIN expenses. See paragraph (a)(2) of §1.50A-
7.

Example 6. (i) X Corporation operates a
manufacturing business and a separate retail
sales business. During the month of January
1972, X incurred WIN expenses in its manu-
facturing business. On February 10, 1973, X
transfers all the assets used in its manufac-
turing business to Partnership XY in ex-
change for a 50 percent interest in such part-
nership.

(ii) Under subparagraph (1)(i) of this para-
graph, paragraph (a)(1) of §1.50A-3 does not
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apply to the February 10, 1973, transfer to
Partnership XY.

[T.D. 7263, 38 FR 6156, Mar. 7, 1973; 38 FR 8656,
Apr. 5, 1973]

§1.50A-5 Electing small business cor-
porations.

(a) In general—(1) Termination of em-
ployment by a corporation. If an electing
small business corporation (as defined
in section 1371(b)) or a former electing
small business corporation terminates
(in a termination subject to the provi-
sions of paragraph (a) of §1.50A-3) the
employment of any WIN employee with
respect to whom WIN expenses have
been paid or incurred, a recapture de-
termination shall be made under
§1.50A-3 with respect to each share-
holder who is treated, under paragraph
(a) of §1.50B-2 as a taxpayer who paid
or incurred such expenses. Each such
recapture determination shall be made
with respect to the pro rata share of
the WIN expenses of such employee
which were taken into account by such
shareholder under paragraph (a) of
§1.50B-2. For purposes of each such re-
capture determination the period of
employment of such employee or em-
ployees shall be the period beginning
with the initial date of employment (as
defined in paragraph (c)(1) of §1.50A-3)
with respect to the electing small busi-
ness corporation and ending with the
date of such employee’s termination
(as defined in paragraph (a)(1)(ii) of
§1.50A-3). For the definition of the
term “recapture determination” see
paragraph (a)(3) of §1.50A-3.

(2) Disposition of shareholder’s interest.
(i) 1H—

(a) WIN expenses are apportioned to a
shareholder of an electing small busi-
ness corporation who takes such ex-
penses into account in computing his
WIN expenses, and

(b) After the end of the shareholder’s
taxable year in which such apportion-
ment was taken into account and be-
fore the close of the period to which
paragraph (a)(1) of 8§1.50A-3 applies
with respect to the employee to which
such WIN expenses relate, such share-
holder’s proportionate stock interest in
such corporation is reduced (for exam-
ple, by a sale or redemption, or by the
issuance of additional shares) below

410



