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the $6,000 W transferred to H is presumed to 
be from W’s earned income, and H has not 
presented any facts to rebut the presump-
tion. 

[T.D. 9074, 68 FR 41070, July 10, 2003] 

§ 1.66–3 Denial of the Federal income 
tax benefits resulting from the op-
eration of community property law 
where spouse not notified. 

(a) In general. The Secretary may 
deny the Federal income tax benefits 
of community property law to any 
spouse with respect to any item of 
community income if that spouse acted 
as if solely entitled to the income and 
failed to notify his or her spouse of the 
nature and amount of the income be-
fore the due date (including extensions) 
for the filing of the return of his or her 
spouse for the taxable year in which 
the item of income was derived. Wheth-
er a spouse has acted as if solely enti-
tled to the item of income is a facts 
and circumstances determination. This 
determination focuses on whether the 
spouse used, or made available, the 
item of income for the benefit of the 
marital community. 

(b) Effect. The item of community in-
come will be included, in its entirety, 
in the gross income of the spouse to 
whom the Secretary denied the Federal 
income tax benefits resulting from 
community property law. The tax li-
ability arising from the inclusion of 
the item of community income must be 
assessed in accordance with section 
6212 against this spouse. 

(c) Examples. The following examples 
illustrate the rules of this section: 

Example 1. Acting as if solely entitled to in-
come. (i) H and W are married and are domi-
ciled in State A, a community property 
state. W’s Form W–2 for taxable year 2000 
showed wage income of $35,000. W also re-
ceived a Form 1099–INT, ‘‘Interest Income,’’ 
showing $1,000 W received in taxable year 
2000. W’s wage income was directly deposited 
into H and W’s joint account, from which H 
and W paid bills and household expenses. W 
did not inform H of her interest income or 
the Form 1099–INT, but W gave H a copy of 
the W–2 when she received it in January 2001. 
W did not use her interest income for bills or 
household expenses. Instead W gave her in-
terest income to her brother, who was unem-
ployed. Neither the separate return filed by 
H nor the separate return filed by W included 
the interest income. In 2002, the IRS audits 
both H and W. The Internal Revenue Service 

(IRS) may raise section 66(b) as to W’s inter-
est income, denying W the Federal income 
tax benefit resulting from community prop-
erty law as to this item of income. 

(ii) H and W are married and are domiciled 
in State B, a community property state. For 
taxable year 2000, H receives $45,000 in wage 
income that H places in a separate account. 
H and W maintain separate residences. H’s 
wage income is community income under the 
laws of State B. That same year, W loses her 
job, and H pays W’s mortgage and household 
expenses for several months while W seeks 
employment. Neither H nor W files a return 
for 2000, the taxable year for which the IRS 
subsequently audits them. The IRS may not 
raise section 66(b) and deny H the Federal in-
come tax benefits resulting from the oper-
ation of community property law as to H’s 
wage income of $45,000, as H has not treated 
this income as if H were solely entitled to it. 

Example 2. Notification of nature and amount 
of the income. H and W are married and domi-
ciled in State C, a community property 
state. H and W do not file a joint return for 
taxable year 2001. H’s and W’s earned income 
for 2001 is community income under the laws 
of State C. H receives $50,000 in wage income 
in 2001. In January 2002, H receives a Form 
W–2 that erroneously states that H earned 
$45,000 in taxable year 2001. H provides W a 
copy of H’s Form W–2 in February 2002. W 
files for an extension prior to April 15, 2002. 
H receives a corrected Form W–2 reflecting 
wages of $50,000 in May 2002. H provides a 
copy of the corrected Form W–2 to W in May 
2002. W files a separate return in June 2002, 
but reports one half of $45,000 ($22,500) of 
wage income that H earned. H files a sepa-
rate return reporting half of $50,000 ($25,000) 
in wage income. The IRS audits both H and 
W. Even if H had acted as if solely entitled 
to the wage income, the IRS may not raise 
section 66(b) as to this income because H no-
tified W of the nature and amount of the in-
come prior to the due date of W’s return (in-
cluding extensions). 

[T.D. 9074, 68 FR 41070, July 10, 2003] 

§ 1.66–4 Request for relief from the 
Federal income tax liability result-
ing from the operation of commu-
nity property law. 

(a) Traditional relief—(1) In general. A 
requesting spouse will receive relief 
from the Federal income tax liability 
resulting from the operation of com-
munity property law for an item of 
community income if— 

(i) The requesting spouse did not file 
a joint Federal income tax return for 
the taxable year for which he or she 
seeks relief; 
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(ii) The requesting spouse did not in-
clude in gross income for the taxable 
year an item of community income 
properly includible therein, which, 
under the rules contained in section 
879(a), would be treated as the income 
of the nonrequesting spouse; 

(iii) The requesting spouse estab-
lishes that he or she did not know of, 
and had no reason to know of, the item 
of community income; and 

(iv) Taking into account all of the 
facts and circumstances, it is inequi-
table to include the item of community 
income in the requesting spouse’s indi-
vidual gross income. 

(2) Knowledge or reason to know. (i) A 
requesting spouse had knowledge or 
reason to know of an item of commu-
nity income if he or she either actually 
knew of the item of community in-
come, or if a reasonable person in simi-
lar circumstances would have known of 
the item of community income. All of 
the facts and circumstances are consid-
ered in determining whether a request-
ing spouse had reason to know of an 
item of community income. The rel-
evant facts and circumstances include, 
but are not limited to, the nature of 
the item of community income, the 
amount of the item of community in-
come relative to other income items, 
the couple’s financial situation, the re-
questing spouse’s educational back-
ground and business experience, and 
whether the item of community in-
come was reflected on prior years’ re-
turns (e.g., investment income omitted 
that was regularly reported on prior 
years’ returns). 

(ii) If the requesting spouse is aware 
of the source of community income or 
the income-producing activity, but is 
unaware of the specific amount of the 
nonrequesting spouse’s community in-
come, the requesting spouse is consid-
ered to have knowledge or reason to 
know of the item of community in-
come. The requesting spouse’s lack of 
knowledge of the specific amount of 
community income does not provide a 
basis for relief under this section. 

(3) Inequitable. All of the facts and 
circumstances are considered in deter-
mining whether it is inequitable to 
hold a requesting spouse liable for a de-
ficiency attributable to an item of 
community income. One relevant fac-

tor for this purpose is whether the re-
questing spouse benefitted, directly or 
indirectly, from the omitted item of 
community income. A benefit includes 
normal support, but does not include de 
minimis amounts. Evidence of direct or 
indirect benefit may consist of trans-
fers of property or rights to property, 
including transfers received several 
years after the filing of the return. 
Thus, for example, if a requesting 
spouse receives from the nonrequesting 
spouse property (including life insur-
ance proceeds) that is traceable to 
items of community income attrib-
utable to the nonrequesting spouse, the 
requesting spouse will have benefitted 
from those items of community in-
come. Other factors may include, if the 
situation warrants, desertion, divorce 
or separation. Factors relevant to 
whether it would be inequitable to hold 
a requesting spouse liable, more spe-
cifically described under the applicable 
administrative procedure issued under 
section 66(c) (Revenue Procedure 2000– 
15 (2000–1 C.B. 447) (See § 601.601(d)(2) of 
this chapter), or other applicable guid-
ance published by the Secretary), are 
to be considered in making a deter-
mination under this paragraph. 

(b) Equitable relief. Equitable relief 
may be available when the four re-
quirements of paragraph (a)(1) of this 
section are not satisfied, but it would 
be inequitable to hold the requesting 
spouse liable for the unpaid tax or defi-
ciency. Factors relevant to whether it 
would be inequitable to hold a request-
ing spouse liable, more specifically de-
scribed under the applicable adminis-
trative procedure issued under section 
66(c) (Revenue Procedure 2000–15 (2000–1 
C.B. 447), or other applicable guidance 
published by the Secretary), are to be 
considered in making a determination 
under this paragraph. 

(c) Applicability. Traditional relief 
under paragraph (a) of this section ap-
plies only to deficiencies arising out of 
items of omitted income. Equitable re-
lief under paragraph (b) of this section 
applies to any deficiency or any unpaid 
tax (or any portion of either). Equi-
table relief is available only for the 
portion of liabilities that were unpaid 
as of July 22, 1998, and for liabilities 
that arise after July 22, 1998. 
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(d) Effect of relief. When the request-
ing spouse qualifies for relief under 
paragraph (a) or (b) of this section, the 
IRS must assess any deficiency of the 
nonrequesting spouse arising from the 
granting of relief to the requesting 
spouse in accordance with section 6212. 

(e) Examples. The following examples 
illustrate the rules of this section: 

Example 1. Item-by-item approach. H and W 
are married, living together, and domiciled 
in State A (a community property state). H 
and W file separate returns for taxable year 
2002 on April 15, 2003. H earns $56,000 in 
wages, and W earns $46,000 in wages, in 2002. 
H reports half of his wage income as shown 
on his Form W–2, in the amount of $28,000, 
and half of W’s wage income as shown on her 
Form W–2, in the amount of $23,000. W re-
ports half of her wage income as shown on 
her W–2, in the amount of $23,000, and half of 
H’s wage income as shown on his Form W–2, 
in the amount of $28,000. Neither H nor W re-
ports W’s income from her sole proprietor-
ship of $34,000 or W’s investment income of 
$5,000 for taxable year 2002. The Internal Rev-
enue Service (IRS) proposes deficiencies with 
respect to H’s and W’s taxable year 2002 re-
turns due to the omission of W’s income 
from her sole proprietorship and invest-
ments. H timely requests relief under section 
66(c). Because the IRS determines that H sat-
isfies the four requirements of the tradi-
tional relief provision of section 66(c) with 
respect to W’s omitted investment income, 
the IRS grants H’s request for relief as to the 
omitted investment income. The IRS deter-
mines that H does not satisfy the four re-
quirements of the traditional relief provision 
of section 66(c) as to W’s sole proprietorship 
income. The IRS further determines that, 
under the equitable relief provision of sec-
tion 66(c), it is not inequitable to hold H lia-
ble for the sole proprietorship income. Relief 
is applicable on an item-by-item basis. Thus, 
H is liable for the tax on half of his wage in-
come in the amount of $28,000, half of W’s 
wage income in the amount of $23,000, half of 
W’s sole proprietorship income in the 
amount of $17,000, but none of W’s invest-
ment income, for which H obtained relief 
under section 66(c). W is liable for the tax on 
half of H’s wage income in the amount of 
$28,000, half of W’s wage income in the 
amount of $23,000, half of W’s sole proprietor-
ship income in the amount of $17,000, and all 
of W’s investment income in the amount of 
$5,000, because H obtained relief under sec-
tion 66(c). 

Example 2. Benefit. H and W are married, 
living together, and domiciled in State B (a 
community property state). Neither H nor W 
files a return for taxable year 2000. H earns 
$60,000 in 2000, which he deposits in a joint 
account. H and W pay the mortgage pay-

ment, household bills, and other family ex-
penses out of the joint account. W earns 
$20,000 in 2000. W uses a portion of the $20,000 
to make monthly loan payments on the fam-
ily cars, but loses the remainder at the local 
racetrack. In 2002, the IRS audits H and W. H 
requests relief under section 66(c), stating 
that he did not know or have reason to know 
of W’s additional income, as H travels exten-
sively while W handles the family finances. 
Regardless of whether H had knowledge or 
reason to know of the source of W’s income, 
H is not eligible for traditional relief under 
section 66(c) because H benefitted from W’s 
income. H’s benefit, the portion of W’s in-
come used to make monthly payments on 
the car loans, was more than a de minimis 
amount. While this benefit was not in excess 
of normal support, it is enough to preclude 
relief under the traditional relief provision 
of section 66(c). H may still qualify for equi-
table relief under section 66(c), depending on 
all of the facts and circumstances. 

(f) Fraudulent scheme. If the Sec-
retary establishes that a spouse trans-
ferred assets to his or her spouse as 
part of a fraudulent scheme, relief is 
not available under this section. For 
purposes of this section, a fraudulent 
scheme includes a scheme to defraud 
the Secretary or another third party, 
such as a creditor, ex-spouse, or busi-
ness partner. 

(g) Definitions—(1) Requesting spouse. 
A requesting spouse is an individual 
who does not file a joint Federal in-
come tax return with the non-
requesting spouse for the taxable year 
in question, and who requests relief 
from the Federal income tax liability 
resulting from the operation of com-
munity property law under this section 
for the portion of the liability arising 
from his or her share of community in-
come for such taxable year. 

(2) Nonrequesting spouse. A non-
requesting spouse is the individual to 
whom the requesting spouse was mar-
ried and whose income or deduction 
gave rise to the tax liability from 
which the requesting spouse seeks re-
lief in whole or in part. 

(h) Effect of prior closing agreement or 
offer in compromise. A requesting spouse 
is not entitled to relief from the Fed-
eral income tax liability resulting from 
the operation of community property 
law under section 66 for any taxable 
year for which the requesting spouse 
has entered into a closing agreement 
(other than an agreement pursuant to 
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section 6224(c) relating to partnership 
items) with the Secretary that disposes 
of the same liability that is the subject 
of the request for relief. In addition, a 
requesting spouse is not entitled to re-
lief from the Federal income tax liabil-
ity resulting from the operation of 
community property law under section 
66 for any taxable year for which the 
requesting spouse has entered into an 
offer in compromise with the Sec-
retary. For rules relating to the effect 
of closing agreements and offers in 
compromise, see sections 7121 and 7122, 
and the regulations thereunder. 

(i) [Reserved] 
(j) Time and manner for requesting re-

lief—(1) Requesting relief. To request re-
lief from the Federal income tax liabil-
ity resulting from the operation of 
community property law under this 
section, a requesting spouse must file, 
within the time period prescribed in 
paragraph (j)(2) of this section, Form 
8857, ‘‘Request for Innocent Spouse Re-
lief’’ (or other specified form), or other 
written request, signed under penalties 
of perjury, stating why relief is appro-
priate. The requesting spouse must in-
clude the nonrequesting spouse’s name 
and taxpayer identification number in 
the written request. The requesting 
spouse must also comply with the Sec-
retary’s reasonable requests for infor-
mation that will assist the Secretary 
in identifying and locating the non-
requesting spouse. 

(2) Time period for filing a request for 
relief—(i) Traditional relief. The earliest 
time for submitting a request for relief 
from the Federal income tax liability 
resulting from the operation of com-
munity property law under paragraph 
(a) of this section, for an amount 
underreported on, or omitted from, the 
requesting spouse’s separate return, is 
the date the requesting spouse receives 
notification of an audit or a letter or 
notice from the IRS stating that there 
may be an outstanding liability with 
regard to that year (as described in 
paragraph (j)(2)(iii) of this section). 
The latest time for requesting relief 
under paragraph (a) of this section is 6 
months before the expiration of the pe-
riod of limitations on assessment, in-
cluding extensions, against the non-
requesting spouse for the taxable year 
that is the subject of the request for re-

lief, unless the examination of the re-
questing spouse’s return commences 
during that 6-month period. If the ex-
amination of the requesting spouse’s 
return commences during that 6-month 
period, the latest time for requesting 
relief under paragraph (a) of this sec-
tion is 30 days after the commence-
ment of the examination. 

(ii) Equitable relief. The earliest time 
for submitting a request for relief from 
the Federal income tax liability result-
ing from the operation of community 
property law under paragraph (b) of 
this section is the date the requesting 
spouse receives notification of an audit 
or a letter or notice from the IRS stat-
ing that there may be an outstanding 
liability with regard to that year (as 
described in paragraph (j)(2)(iii) of this 
section). A request for equitable relief 
from the Federal income tax liability 
resulting from the operation of com-
munity property law under paragraph 
(b) of this section for a liability that is 
properly reported but unpaid is prop-
erly submitted with the requesting 
spouse’s individual Federal income tax 
return, or after the requesting spouse’s 
individual Federal income tax return is 
filed. 

(iii) Premature requests for relief. The 
Secretary will not consider a pre-
mature request for relief under this 
section. The notices or letters ref-
erenced in this paragraph (j)(2) do not 
include notices issued pursuant to sec-
tion 6223 relating to TEFRA partner-
ship proceedings. These notices or let-
ters include notices of computational 
adjustment to a partner or partner’s 
spouse (Notice of Income Tax Examina-
tion Changes) that reflect a computa-
tion of the liability attributable to 
partnership items of the partner or the 
partner’s spouse. 

(k) Nonrequesting spouse’s notice and 
opportunity to participate in administra-
tive proceedings—(1) In general. When 
the Secretary receives a request for re-
lief from the Federal income tax liabil-
ity resulting from the operation of 
community property law under this 
section, the Secretary must send a no-
tice to the nonrequesting spouse’s last 
known address that informs the non-
requesting spouse of the requesting 
spouse’s request for relief. The notice 
must provide the nonrequesting spouse 
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with an opportunity to submit any in-
formation for consideration in deter-
mining whether to grant the request-
ing spouse relief from the Federal in-
come tax liability resulting from the 
operation of community property law. 
The Secretary will share with each 
spouse the information submitted by 
the other spouse, unless the Secretary 
determines that the sharing of this in-
formation will impair tax administra-
tion. 

(2) Information submitted. The Sec-
retary will consider all of the informa-
tion (as relevant to the particular re-
lief provision) that the nonrequesting 
spouse submits in determining whether 
to grant relief from the Federal income 
tax liability resulting from the oper-
ation of community property law under 
this section. 

[T.D. 9074, 68 FR 41070, July 10, 2003] 

§ 1.66–5 Effective date. 
Sections 1.66–1 through 1.66–4 are ap-

plicable on July 10, 2003. In addition, 
§ 1.66–4 applies to any request for relief 
filed prior to July 10, 2003, for which 
the Internal Revenue Service has not 
issued a preliminary determination as 
of July 10, 2003. 

[T.D. 9074, 68 FR 41070, July 10, 2003] 

§ 1.67–1T 2-percent floor on miscella-
neous itemized deductions (tem-
porary). 

(a) Type of expenses subject to the 
floor—(1) In general. With respect to in-
dividuals, section 67 disallows deduc-
tions for miscellaneous itemized deduc-
tions (as defined in paragraph (b) of 
this section) in computing taxable in-
come (i.e., so-called ‘‘below-the-line’’ 
deductions) to the extent that such 
otherwise allowable deductions do not 
exceed 2 percent of the individual’s ad-
justed gross income (as defined in sec-
tion 62 and the regulations there-
under). Examples of expenses that, if 
otherwise deductible, are subject to the 
2-percent floor include but are not lim-
ited to— 

(i) Unreimbursed employee expenses, 
such as expenses for transportation, 
travel fares and lodging while away 
from home, business meals and enter-
tainment, continuing education 
courses, subscriptions to professional 

journals, union or professional dues, 
professional uniforms, job hunting, and 
the business use of the employee’s 
home. 

(ii) Expenses for the production or 
collection of income for which a deduc-
tion is otherwise allowable under sec-
tion 212 (1) and (2), such as investment 
advisory fees, subscriptions to invest-
ment advisory publications, certain at-
torneys’ fees, and the cost of safe de-
posit boxes, 

(iii) Expenses for the determination 
of any tax for which a deduction is oth-
erwise allowable under section 212(3), 
such as tax counsel fees and appraisal 
fees, and 

(iv) Expenses for an activity for 
which a deduction is otherwise allow-
able under section 183. 

See section 62 with respect to deduc-
tions that are allowable in computing 
adjusted gross income (i.e., so-called 
‘‘above-the-line’’ deductions). 

(2) Other limitations. Except as other-
wise provided in paragraph (d) of this 
section, to the extent that any limita-
tion or restriction is placed on the 
amount of a miscellaneous itemized de-
duction, that limitation shall apply 
prior to the application of the 2-per-
cent floor. For example, in the case of 
an expense for food or beverages, only 
80 percent of which is allowable as a de-
duction because of the limitations pro-
vided in section 274(n), the otherwise 
deductible 80 percent of the expense is 
treated as a miscellaneous itemized de-
duction and is subject to the 2-percent 
limitation of section 67. 

(b) Definition of miscellaneous itemized 
deductions. For purposes of this section, 
the term ‘‘miscellaneous itemized de-
ductions’’ means the deductions allow-
able from adjusted gross income in de-
termining taxable income, as defined 
in section 63, other than— 

(1) The standard deduction as defined 
in section 63(c), 

(2) Any deduction allowable for im-
pairment-related work expenses as de-
fined in section 67(d), 

(3) The deduction under section 
72(b)(3) (relating to deductions if annu-
ity payments cease before the invest-
ment is recovered), 

(4) The deductions allowable under 
section 151 for personal exemptions, 
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