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beginning after December 31, 1963, such por-
tion may be taken into account in computa-
tions under sections 1301 through 1305 (relat-
ing to income averaging).

(g9) Limit on tax attributable to the re-
ceipt of a lump sum. (1) For taxable
years beginning before January 1, 1964,
if the entire amount of the proceeds re-
ceived upon the redemption, maturity,
surrender, or discharge of a contract to
which section 72 applies is received in a
lump sum and paragraph (c), (d), or (f)
of this section is applicable in deter-
mining the portion of such amount
which is includible in gross income, the
tax attributable to such portion shall
not exceed the tax which would have
been attributable thereto had such por-
tion been received ratably in the tax-
able year in which received and the 2
preceding taxable years. The amount of
tax attributable to the includible por-
tion of the lump sum received shall be
the lesser of:

(i) The difference between the
amount of tax for the taxable year of
receipt computed by including such
portion in gross income and the
amount of tax for such taxable year
computed by excluding such portion
from gross income; or

(if) The difference between the total
amount of tax for the taxable year of
receipt and the 2 preceding taxable
years computed by including one-third
of such portion in gross income for
each of the 3 taxable years, and the
total amount of the tax for the taxable
year of receipt and the 2 preceding tax-
able years computed by entirely ex-
cluding such portion from the gross in-
come of all 3 taxable years.

For the definition of ‘‘taxable year”,
see section 441(b). This subparagraph
shall not apply, for taxable years be-
ginning before January 1, 1964, to pay-
ments excepted from the application of
section 72(e)(3), as in effect before such
date, under the provisions of section
402 or 403. See paragraph (a) of §1.72-2
and paragraph (d) of §1.72-14.

(2) For taxable years beginning after
December 31, 1963, any amount includ-
ible in gross income to which this sec-
tion relates may be taken into account
in computations under sections 1301
through 1305 (relating to income aver-
aging).
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(h) Amounts deemed to be paid or re-
ceived by a transferee. Amounts deemed
to have been paid or received by a
transferee for the purposes of §1.72-10
shall also be deemed to have been so
paid or received by such transferee for
the purposes of this section. Thus, if a
donee is deemed to have paid the pre-
miums or other consideration actually
paid by his transferor for the purposes
of section 72(g) and paragraph (b) of
§1.72-10, such consideration shall be
deemed premiums or other consider-
ation paid by the donee for the pur-
poses of this section.

[T.D. 6500, 25 FR 11402, Nov. 26, 1960, as
amended by T.D. 6885, 31 FR 7798, June 2,
1966; T.D. 8115, 51 FR 45734, Dec. 19, 1986]

§1.72-12 Effect of taking an annuity in
lieu of a lump sum upon the matu-
rity of a contract.

If a contract to which section 72 ap-
plies provides for the payment of a
lump sum in full discharge of the obli-
gation thereunder and the obligee enti-
tled thereto, prior to receiving any por-
tion of such lump sum and within 60
days after the date on which such lump
sum first becomes payable, exercises
an option or irrevocably agrees with
the obligor to take, in lieu thereof,
payments  which  will constitute
““amounts received as an annuity’’, as
that term is defined in paragraph (b) of
§1.72-2, no part of such lump sum shall
be deemed to have been received by the
obligee at the time he was first enti-
tled thereto merely because he would
have been entitled to such amount had
he not exercised the option or made
such an agreement with the obligor.

§1.72-13 Special rule for employee
contributions recoverable in three
years.

(a) Amounts received as an annuity. (1)
Section 72(d) provides a special rule for
the treatment of amounts received as
an annuity by an employee (or by the
beneficiary or beneficiaries of an em-
ployee) under a contract to which sec-
tion 72 applies. This special rule is ap-
plicable only in the event that:

(i) At least part of the consideration
paid for the contract is contributed by
the employer, and

(if) The aggregate amount receivable
as an annuity under such contract by
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the employee (or by his beneficiary or
beneficiaries if the employee died be-
fore any amount was received as an an-
nuity under the contract) within the 3-
year period beginning on the date
(whether or not before January 1, 1954)
on which an amount is first received as
an annuity equals or exceeds the total
consideration contributed (or deemed
contributed under section 72(f) and
§1.72-8) by the employee as of such date
as reduced by all amounts previously
received and excludable from the gross
income of the recipient under the ap-
plicable income tax law.

In such an event, section 72(d) provides
that all amounts received as an annu-
ity under the contract during a taxable
year to which the Code applies shall be
excluded from gross income until the
total of the amounts excluded under
that section plus all amounts excluded
under prior income tax laws equals or
exceeds the consideration contributed
(or deemed contributed) by the em-
ployee. The excess, if any, and all
amounts received by any recipient
thereafter (whether or not received as
an annuity), shall be fully included in
gross income. See paragraph (b) of this
section.

(2) If the aggregate amount receiv-
able as an annuity under the contract
within three years from the date on
which an amount is first received as an
annuity thereunder will not equal or
exceed the consideration contributed
(or deemed contributed) by the em-
ployee in accordance with the provi-
sions of §1.72-8, computed as of such
date, the special rule of section 72(d)
shall not apply to amounts received as
an annuity under the contract and the
general rules of section 72 shall apply
thereto.

(3) The aggregate of the amounts re-
ceivable as an annuity within the pre-
scribed 3-year period shall be the total
of all annuity payments anticipatable
by an employee (or a beneficiary or
beneficiaries of an employee, if the em-
ployee died before any amount was re-
ceived as an annuity) under the con-
tract as a whole as defined in para-
graph (a) of §1.72-2. See paragraph
(@)(@) of §1.72-2 for rules for deter-
mining what constitutes ‘‘the con-
tract’ in the case of distributions from
an employees’ trust or plan.

§1.72-13

(4) If subparagraphs (1) and (3) of this
paragraph apply to amounts received
as an annuity under a contract, the
rule prescribed in subparagraph (1) of
this paragraph shall apply to all
amounts so received thereunder regard-
less of the fact that they may be pay-
able (i) to more than one beneficiary,
(ii) for the same or different intervals,
(ii1) in different sums, or (iv) for a dif-
ferent period certain, life, or lives.

(5) For purposes of section 72(d), con-
tributions which are made with respect
to a self-employed individual and
which are allowed as a deduction under
section 404(a) are not considered con-
tributions by the employee, but such
contributions are considered contribu-
tions by the employer. A contribution
which is deemed paid in a prior taxable
year under the provisions of section
404(a)(6) shall be considered made with
respect to a self-employed individual if
the individual on whose behalf the con-
tribution is made was self-employed for
the taxable year in which the contribu-
tion is deemed paid, whether or not
such individual is self-employed at the
time the contribution is actually paid.
Contributions with respect to a self-
employed individual who is an owner-
employee used to purchase life, acci-
dent, health, or other insurance protec-
tion for such owner-employee shall not
be treated as consideration for the con-
tract contributed by the employee in
computing the employee contributions
for purposes of section 72(d).

(b) Amounts not received as an annuity.
If the rule of paragraph (a) of this sec-
tion applies to a contract and, after the
date on which an annuity payment is
first received, amounts are received
other than as an annuity under such
contract in a taxable year to which the
Code applies, they shall be included in
the gross income of the recipient in ac-
cordance with the provisions of §1.72-
11. Thus, if such amounts are received
as a dividend or a similar distribution
after the date on which an amount is
first received as an annuity under the
contract, they shall be included in the
gross income of the recipient (in ac-
cordance with section 72(e)(1)(A) and
paragraph (b)(2) of §1.72-11. All other
amounts not received as an annuity
shall be included in the gross income of
the recipient in accordance with the
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provisions of section 72(e)(1)(B) and
paragraph (c), (d), or (f), whichever is
applicable, of §1.72-11. See section
72(e)(2).

(c) Amounts received after the exhaus-
tion of employee contributions. (1)
Amounts received under a contract to
which the rule of paragraph (a) of this
section applies (whether or not such
amounts are received as an annuity)
shall be included in the gross income of
the recipient if such amounts are re-
ceived after the date on which the ag-
gregate of all amounts excluded from
gross income by the recipients under
section 72(d) and prior income tax laws
equalled or exceeded the consideration
contributed (or deemed contributed) by
the employee.

(2) If the rule of paragraph (a) of this
section applies to amounts received by
an employee (or his beneficiary or
beneficiaries) under a joint and sur-
vivor annuity contract, payments
made to a prior annuitant may entirely
exhaust the amounts excludable from
gross income. In such case, amounts
paid to the surviving annuitant (or an-
nuitants) shall be included in gross in-
come by such recipients.

(d) Application of section 72(d) to a con-
tract, trust, or plan providing for pay-
ments in a manner described in paragraph
(b)(3)(i) of §1.72-2. For the purpose of
applying section 72(d) and this section,
any amount received in the nature of a
periodic payment under a contract,
trust, or plan which provides for the
payment of amounts in a manner de-
scribed in paragraph (b)(3)(i) of §1.72-2
shall be considered an amount received
as an annuity notwithstanding the pro-
visions of any other section of the reg-
ulations under section 72. The special
exclusion rule of section 72(d) and para-
graph (a) of this section shall apply to
all amounts so received if the first
amount received, when multiplied by
the number of periodic payments to be
made within the three years beginning
on the date of its receipt, results in an
amount in excess of the aggregate pre-
miums or other consideration contrib-
uted (or deemed contributed) by the
employee as of that date. If more than
one series of periodic payments is to be
paid under the same contract, trust, or
plan, all payments anticipatable,
whether because fixed in amount or de-
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terminable in the manner described in
the preceding sentence, shall be aggra-
vated for the purpose of determining
the applicability of section 72 (d) to the
contract, trust, or plan as a whole.

(e) Inapplicability of section 72(d) and
this section. Section 72(d) and this sec-
tion do not apply to:

(1) Amounts received as proceeds of a
life insurance contract to which sec-
tion 101(a) applies, nor to

(2) Amounts paid to a surviving an-
nuitant under a joint and survivor an-
nuity contract to which paragraph
(b)(3) of §1.72-5 applies, nor to

(3) Amounts paid to an annuitant
under Chapter 73 of Title 10 of the
United States Code with respect to
which section 72(0) and §1.122-1 apply.

See also paragraph (d) of §1.72-14.

[T.D. 6500, 25 FR 11402, Nov. 26, 1960, as
amended by T.D. 6497, 25 FR 10021, Oct. 20,
1960; T.D. 6676, 28 FR 10135, Sept. 17, 1963;
T.D. 7043, 35 FR 8477, June 2, 1970]

§1.72-14 Exceptions from application
of principles of section 72.

(a) Payments of interest. If any
amount is received under an agreement
to pay interest on a sum or sums held
by the obligor, such amount shall not
be excludable from the gross income of
the recipient under the provisions of
section 72 to the extent that it is an ac-
tual interest payment. See section
72(J). An amount shall be considered to
be held under an agreement to pay in-
terest thereon if the amount payable
after the term of the annuity (whether
for a term certain or for a life or lives)
is substantially equal to or larger than
the aggregate amount of premiums or
other consideration paid therefor. For
this purpose, however, the aggregate
amount of premiums or other consider-
ation paid shall include all contribu-
tions made by an employer and not
merely those to which section 72(f) ap-
plies.

(b) Alimony payments. To the extent
that payments made to a wife are in-
cludable in her gross income by reason
of either or both section 71 and 682,
they shall not be excluded from the
wife’s gross income under the prin-
ciples of section 72 although made
under a contract to which that section
applies. However, section 72 shall apply
in the case of amounts received under
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