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(7) With respect to elections made
after July 21, 1978, a statement to the
effect that copies have been furnished
to other persons as provided in para-
graph (d) of this section.

(f) Revocability of election. An election
under section 83(b) may not be revoked
except with the consent of the Commis-
sioner. Consent will be granted only in
the case where the transferee is under
a mistake of fact as to the underlying
transaction and must be requested
within 60 days of the date on which the
mistake of fact first became known to
the person who made the election. In
any event, a mistake as to the value,
or decline in the value, of the property
with respect to which an election under
section 83(b) has been made or a failure
to perform an act contemplated at the
time of transfer of such property does
not constitute a mistake of fact.

[T.D. 7554, 43 FR 31915, July 24, 1978]

§1.83-3 Meaning and use of certain
terms.

(a) Transfer—(1) In general. For pur-
poses of section 83 and the regulations
thereunder, a transfer of property oc-
curs when a person acquires a bene-
ficial ownership interest in such prop-
erty (disregarding any lapse restric-
tion, as defined in §1.83-3(i)). For spe-
cial rules applying to the transfer of a
life insurance contract (or an undivided
interest therein) that is part of a split-
dollar life insurance arrangement (as
defined in §1.61-22(b)(1) or (2)), see
§1.61-22(g).

(2) Option. The grant of an option to
purchase certain property does not
constitute a transfer of such property.
However, see §1.83-7 for the extent to
which the grant of the option itself is
subject to section 83. In addition, if the
amount paid for the transfer of prop-
erty is an indebtedness secured by the
transferred property, on which there is
no personal liability to pay all or a
substantial part of such indebtedness,
such transaction may be in substance
the same as the grant of an option. The
determination of the substance of the
transaction shall be based upon all the
facts and circumstances. The factors to
be taken into account include the type
of property involved, the extent to
which the risk that the property will
decline in value has been transferred,
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and the likelihood that the purchase
price will, in fact, be paid. See also
§1.83-4(c) for the treatment of forgive-
ness of indebtedness that has con-
stituted an amount paid.

(3) Requirement that property be re-
turned. Similarly, no transfer may have
occurred where property is transferred
under conditions that require its re-
turn upon the happening of an event
that is certain to occur, such as the
termination of employment. In such a
case, whether there is, in fact, a trans-
fer depends upon all the facts and cir-
cumstances. Factors which indicate
that no transfer has occurred are de-
scribed in paragraph (a) (4), (5), and (6)
of this section.

(4) Similarity to option. An indication
that no transfer has occurred is the ex-
tent to which the conditions relating
to a transfer are similar to an option.

(5) Relationship to fair market value.
An indication that no transfer has oc-
curred is the extent to which the con-
sideration to be paid the transferee
upon surrendering the property does
not approach the fair market value of
the property at the time of surrender.
For purposes of paragraph (a) (5) and
(6) of this section, fair market value in-
cludes fair market value determined
under the rules of §1.83-5(a)(1), relating
to the valuation of property subject to
nonlapse restrictions. Therefore, the
existence of a nonlapse restriction re-
ferred to in §1.83-5(a)(1) is not a factor
indicating no transfer has occurred.

(6) Risk of loss. An indication that no
transfer has occurred is the extent to
which the transferee does not incur the
risk of a beneficial owner that the
value of the property at the time of
transfer will decline substantially.
Therefore, for purposes of this (6), risk
of decline in property value is not lim-
ited to the risk that any amount paid
for the property may be lost.

(7) Examples. The provisions of this
paragraph may be illustrated by the
following examples:

Example (1). On January 3, 1971, X corpora-
tion sells for $500 to S, a salesman of X, 10
shares of stock in X corporation with a fair
market value of $1,000. The stock is non-
transferable and subject to return to the cor-
poration (for $500) if S’s sales do not reach a
certain level by December 31, 1971. Dis-
regarding the restriction concerning S’s
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sales (since the restrictions is a lapse restric-
tion), S’s interest in the stock is that of a
beneficial owner and therefore a transfer oc-
curs on January 3, 1971.

Example (2). On November 17, 1972, W sells
to E 100 shares of stock in W corporation
with a fair market value of $10,000 in ex-
change for a $10,000 note without personal li-
ability. The note requires E to make yearly
payments of $2,000 commencing in 1973. E
collects the dividends, votes the stock and
pays the interest on the note. However, he
makes no payments toward the face amount
of the note. Because E has no personal liabil-
ity on the note, and since E is making no
payments towards the face amount of the
note, the likelihood of E paying the full pur-
chase price is in substantial doubt. As a re-
sult E has not incurred the risks of a bene-
ficial owner that the value of the stock will
decline. Therefore, no transfer of the stock
has occurred on November 17, 1972, but an op-
tion to purchase the stock has been granted
to E.

Example (3). On January 3, 1971, X corpora-
tion purports to transfer to E, an employee,
100 shares of stock in X corporation. The X
stock is subject to the sole restriction that E
must sell such stock to X on termination of
employment for any reason for an amount
which is equal to the excess (if any) of the
book value of the X stock at termination of
employment over book value on January 3,
1971. The stock is not transferable by E and
the restrictions on transfer are stamped on
the certificate. Under these facts and cir-
cumstances, there is no transfer of the X
stock within the meeting of section 83.

Example (4). Assume the same facts as in
example (3) except that E paid $3,000 for the
stock and that the restriction required E
upon termination of employment to sell the
stock to M for the total amount of dividends
that have been declared on the stock since
September 2, 1971, or $3,000 whichever is
higher. Again, under the facts and cir-
cumstances, no transfer of the X stock has
occurred.

Example (5). On July 4, 1971, X corporation
purports to transfer to G, an employee, 100
shares of X stock. The stock is subject to the
sole restriction that upon termination of em-
ployment G must sell the stock to X for the
greater of its fair market value at such time
or $100, the amount G paid for the stock. On
July 4, 1971 the X stock has a fair market
value of $100. Therefore, G does not incur the
risk of a beneficial owner that the value of
the stock at the time of transfer ($100) will
decline substantially. Under these facts and
circumstances, no transfer has occurred.

(b) Substantially vested and substan-
tially nonvested property. For purposes
of section 83 and the regulations there-
under, property is substantially non-
vested when it is subject to a substan-

§1.83-3

tial risk of forfeiture, within the mean-
ing of paragraph (c) of this section, and
is nontransferable, within the meaning
of paragraph (d) of this section. Prop-
erty is substantially vested for such
purposes when it is either transferable
or not subject to a substantial risk of
forfeiture.

(c) Substantial risk of forfeiture—(1) In

general. For purposes of section 83 and
the regulations thereunder, whether a
risk of forfeiture is substantial or not
depends upon the facts and cir-
cumstances. A substantial risk of for-
feiture exists where rights in property
that are transferred are conditioned,
directly or indirectly, upon the future
performance (or refraining from per-
formance) of substantial services by
any person, or the occurrence of a con-
dition related to a purpose of the trans-
fer, and the possibility of forfeiture is
substantial if such condition is not sat-
isfied.
Property is not transferred subject to a
substantial risk of forfeiture to the ex-
tent that the employer is required to
pay the fair market value of a portion
of such property to the employee upon
the return of such property. The risk
that the value of property will decline
during a certain period of time does
not constitute a substantial risk of for-
feiture. A nonlapse restriction, stand-
ing by itself, will not result in a sub-
stantial risk of forfeiture.

(2) llustrations of substantial risks of
forfeiture. The regularity of the per-
formance of services and the time
spent in performing such services tend
to indicate whether services required
by a condition are substantial. The fact
that the person performing services has
the right to decline to perform such
services without forfeiture may tend to
establish that services are insubstan-
tial. Where stock is transferred to an
underwriter prior to a public offering
and the full enjoyment of such stock is
expressly or impliedly conditioned
upon the successful completion of the
underwriting, the stock is subject to a
substantial risk of forfeiture. Where an
employee receives property from an
employer subject to a requirement that
it be returned if the total earnings of
the employer do not increase, such
property is subject to a substantial
risk of forfeiture. On the other hand,
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requirements that the property be re-
turned to the employer if the employee
is discharged for cause or for commit-
ting a crime will not be considered to
result in a substantial risk of for-
feiture. An enforceable requirement
that the property be returned to the
employer if the employee accepts a job
with a competing firm will not ordi-
narily be considered to result in a sub-
stantial risk of forfeiture unless the
particular facts and circumstances in-
dicate to the contrary. Factors which
may be taken into account in deter-
mining whether a convenant not to
compete constitutes a substantial risk
of forfeiture are the age of the em-
ployee, the availability of alternative
employment opportunities, the likeli-
hood of the employee’s obtaining such
other employment, the degree of skill
possessed by the employee, the employ-
ee’s health, and the practice (if any) of
the employer to enforce such cov-
enants. Similarly, rights in property
transferred to a retiring employee sub-
ject to the sole requirement that it be
returned unless he renders consulting
services upon the request of his former
employer will not be considered subject
to a substantial risk of forfeiture un-
less he is in fact expected to perform
substantial services.

(3) Enforcement of forfeiture condition.
In determining whether the possibility
of forfeiture is substantial in the case
of rights in property transferred to an
employee of a corporation who owns a
significant amount of the total com-
bined voting power or value of all
classes of stock of the employer cor-
poration or of its parent corporation,
there will be taken into account (i) the
employee’s relationship to other stock-
holders and the extent of their control,
potential control and possible loss of
control of the corporation, (ii) the posi-
tion of the employee in the corporation
and the extent to which he is subordi-
nate to other employees, (iii) the em-
ployee’s relationship to the officers and
directors of the corporation, (iv) the
person or persons who must approve
the employee’s discharge, and (v) past
actions of the employer in enforcing
the provisions of the restrictions. For
example, if an employee would be con-
sidered as having received rights in
property subject to a substantial risk
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of forfeiture, but for the fact that the
employee owns 20 percent of the single
class of stock in the transferor cor-
poration, and if the remaining 80 per-
cent of the class of stock is owned by
an unrelated individual (or members of
such an individual’s family) so that the
possibility of the corporation enforcing
a restriction on such rights is substan-
tial, then such rights are subject to a
substantial risk of forfeiture. On the
other hand, if 4 percent of the voting
power of all the stock of a corporation
is owned by the president of such cor-
poration and the remaining stock is so
diversely held by the public that the
president, in effect, controls the cor-
poration, then the possibility of the
corporation enforcing a restriction on
rights in property transferred to the
president is not substantial, and such
rights are not subject to a substantial
risk of forfeiture.

(4) Examples. The rules contained in
paragraph (c)(1) of this section may be
illustrated by the following examples.
In each example it is assumed that, if
the conditions on transfer are not sat-
isfied, the forfeiture provision will be
enforced.

Example (1). On November 1, 1971, corpora-
tion X transfers in connection with the per-
formance of services to E, an employee, 100
shares of corporation X stock for $90 per
share. Under the terms of the transfer, E will
be subject to a binding commitment to resell
the stock to corporation X at $90 per share if
he leaves the employment of corporation X
for any reason prior to the expiration of a 2-
year period from the date of such transfer.
Since E must perform substantial services
for corporation X and will not be paid more
than $90 for the stock, regardless of its
value, if he fails to perform such services
during such 2-year period, E’s rights in the
stock are subject to a substantial risk of for-
feiture during such period.

Example (2). On November 10, 1971, corpora-
tion X transfers in connection with the per-
formance of services to a trust for the ben-
efit of employees, $100x. Under the terms of
the trust any child of an employee who is an
enrolled full-time student at an accredited
educational institution as a candidate for a
degree will receive an annual grant of cash
for each academic year the student com-
pletes as a student in good standing, up to a
maximum of four years. E, an employee, has
a child who is enrolled as a full-time student
at an accredited college as a candidate for a
degree. Therefore, E has a beneficial interest
in the assets of the trust equalling the value
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of four cash grants. Since E’s child must
complete one year of college in order to re-
ceive a cash grant, E’s interest in the trust
assets are subject to a substantial risk of
forfeiture to the extent E’s child has not be-
come entitled to any grants.

Example (3). On November 25, 1971, corpora-
tion X gives to E, an employee, in connec-
tion with his performance of services to cor-
poration X, a bonus of 100 shares of corpora-
tion X stock. Under the terms of the bonus
arrangement E is obligated to return the
corporation X stock to corporation X if he
terminates his employment for any reason.
However, for each year occurring after No-
vember 25, 1971, during which E remains em-
ployed with corporation X, E ceases to be ob-
ligated to return 10 shares of the corporation
X stock. Since in each year occurring after
November 25, 1971, for which E remains em-
ployed he is not required to return 10 shares
of corporation X’s stock, E’s rights in 10
shares each year for 10 years cease to be sub-
ject to a substantial risk of forfeiture for
each year he remains so employed.

Example (4). (a) Assume the same facts as
in example (3) except that for each year oc-
curring after November 25, 1971, for which E
remains employed with corporation X, X
agrees to pay, in redemption of the bonus
shares given to E if he terminates employ-
ment for any reason, 10 percent of the fair
market value of each share of stock on the
date of such termination of employment.
Since corporation X will pay E 10 percent of
the value of his bonus stock for each of the
10 years after November 25, 1971, in which he
remains employed by X, and the risk of a de-
cline in value is not a substantial risk of for-
feiture, E’s interest in 10 percent of such
bonus stock becomes substantially vested in
each of those years.

(b) The following chart illustrates the fair
market value of the bonus stock and the fair
market value of the portion of bonus stock
that becomes substantially vested on No-
vember 25, for the following years:

Fair market value of
Portion of
Year Al stock stock that
becomes
vested
$200 $20
300 30
150 15
150 15
100 10

If E terminates his employment on July 1,
1977, when the fair market value of the bonus
stock is $100, E must return the bonus stock
to X, and X must pay, in redemption of the
bonus stock, $50 (50 percent of the value of
the bonus stock on the date of termination
of employment). E has recognized income
under section 83(a) and §1.83-1(a) with re-

§1.83-3

spect to 50 percent of the bonus stock, and
E’s basis in that portion of the stock equals
the amount of income recognized, $90. Under
§1.83-1(e), the $40 loss E incurred upon for-
feiture ($90 basis less $50 redemption pay-
ment) is an ordinary loss.

Example (5). On January 7, 1971, corporation
X, a computer service company, transfers to
E, 100 shares of corporation X stock for $50.
E is a highly compensated salesman who sold
X’s products in a three-state area since 1960.
At the time of transfer each share of X stock
has a fair market value of $100. The stock is
transferred to E in connection with his ter-
mination of employment with X. Each share
of X stock is subject to the sole condition
that E can keep such share only if he does
not engage in competition with X for a 5-
year period in the three-state area where E
had previously sold X’s products. E, who is 45
years old, has no intention of retiring from
the work force. In order to earn a salary
comparable to his current compensation,
while preventing the risk of forfeiture from
arising, E will have to expend a substantial
amount of time and effort in another indus-
try or market to establish the necessary
business contacts. Thus, under these facts
and circumstances E’s rights in the stock are
subject to a substantial risk of forfeiture.

(d) Transferability of property. For
purposes of section 83 and the regula-
tions thereunder, the rights of a person
in property are transferable if such per-
son can transfer any interest in the
property to any person other than the
transferor of the property, but only if
the rights in such property of such
transferee are not subject to a substan-
tial risk of forfeiture. Accordingly,
property is transferable if the person
performing the services or receiving
the property can sell, assign, or pledge
(as collateral for a loan, or as security
for the performance of an obligation, or
for any other purpose) his interest in
the property to any person other than
the transferor of such property and if
the transferee is not required to give
up the property or its value in the
event the substantial risk of forfeiture
materializes. On the other hand, prop-
erty is not considered to be transfer-
able merely because the person per-
forming the services or receiving the
property may designate a beneficiary
to receive the property in the event of
his death.

(e) Property. For purposes of section
83 and the regulations thereunder, the
term ‘“‘property’’ includes real and per-
sonal property other than either
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money or an unfunded and unsecured
promise to pay money or property in
the future. The term also includes a
beneficial interest in assets (including
money) which are transferred or set
aside from the claims of creditors of
the transferor, for example, in a trust
or escrow account. See, however, §1.83-
8(a) with respect to employee trusts
and annuity plans subject to section
402(b) and section 403(c). In the case of
a transfer of a life insurance contract,
retirement income contract, endow-
ment contract, or other contract pro-
viding life insurance protection, only
the cash surrender value of the con-
tract is considered to be property. Not-
withstanding the previous sentence, in
the case of a transfer of a life insurance
contract, retirement income contract,
endowment contract, or other contract
providing life insurance protection, or
any undivided interest therein, that is
part of a split-dollar life insurance ar-
rangement (as defined in §1.61-22(b)(1)
or (2)) that is entered into, or materi-
ally modified (within the meaning of
§1.61-22(j)(2)), after September 17, 2003,
the policy cash value and all other
rights under such contract (including
any supplemental agreements thereto
and whether or not guaranteed), other
than current life insurance protection,
are treated as property for purposes of
this section. Where rights in a contract
providing life insurance protection are
substantially nonvested, see §1.83-
1(a)(2) for rules relating to taxation of
the cost of life insurance protection.

(f) Property transferred in connection
with the performance of services. Prop-
erty transferred to an employee or an
independent contractor (or beneficiary
thereof) in recognition of the perform-
ance of, or the refraining from per-
formance of, services is considered
transferred in connection with the per-
formance of services within the mean-
ing of section 83. The existence of other
persons entitled to buy stock on the
same terms and conditions as an em-
ployee, whether pursuant to a public or
private offering may, however, indicate
that in such circumstances a transfer
to the employee is not in recognition of
the performance of, or the refraining
from performance of, services. The
transfer of property is subject to sec-
tion 83 whether such transfer is in re-
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spect of past, present, or future serv-
ices.

(g) Amount paid. For purposes of sec-
tion 83 and the regulations thereunder,
the term ‘“‘amount paid’ refers to the
value of any money or property paid
for the transfer of property to which
section 83 applies, and does not refer to
any amount paid for the right to use
such property or to receive the income
therefrom. Such value does not include
any stated or unstated interest pay-
ments. For rules regarding the calcula-
tion of the amount of unstated interest
payments, see §1.483-1(c). When section
83 applies to the transfer of property
pursuant to the exercise of an option,
the term ““amount paid” refers to any
amount paid for the grant of the option
plus any amount paid as the exercise
price of the option. For rules regarding
the forgiveness of indebtedness treated
as an amount paid, see §1.83-4(c).

(h) Nonlapse restriction. For purposes
of section 83 and the regulations there-
under, a restriction which by its terms
will never lapse (also referred to as a
““nonlapse restriction’) is a permanent
limitation on the transferability of
property—

(1) Which will require the transferee
of the property to sell, or offer to sell,
such property at a price determined
under a formula, and

(2) Which will continue to apply to

and be enforced against the transferee
or any subsequent holder (other than
the transferor).
A limitation subjecting the property to
a permanent right of first refusal in a
particular person at a price determined
under a formula is a permanent
nonlapse restriction. Limitations im-
posed by registration requirements of
State or Federal security laws or simi-
lar laws imposed with respect to sales
or other dispositions of stock or securi-
ties are not nonlapse restrictions. An
obligation to resell or to offer to sell
property transferred in connection
with the performance of services to a
specific person or persons at its fair
market value at the time of such sale
is not a nonlapse restriction. See §1.83-
5(c) for examples of nonlapse restric-
tions.

(i) Lapse restriction. For purposes of
section 83 and the regulations there-
under, the term ‘‘lapse restriction”

336



Internal Revenue Service, Treasury

means a restriction other than a
nonlapse restriction as defined in para-
graph (h) of this section, and includes
(but is not limited to) a restriction
that carries a substantial risk of for-
feiture.

(J) Sales which may give rise to suit
under section 16(b) of the Securities Ex-
change Act of 1934—(1) In general. For
purposes of section 83 and the regula-
tions thereunder if the sale of property
at a profit within six months after the
purchase of the property could subject
a person to suit under section 16(b) of
the Securities Exchange Act of 1934,
the person’s rights in the property are
treated as subject to a substantial risk
of forfeiture and as not transferable
until the earlier of (i) the expiration of
such six-month period, or (ii) the first
day on which the sale of such property
at a profit will not subject the person
to suit under section 16(b) of the Secu-
rities Exchange Act of 1934. However,
whether an option is ‘“‘transferable by
the optionee’ for purposes of §1.83-
7(b)(2)(i) is determined without regard
to section 83(c)(3) and this paragraph

(.2) Examples. The provisions of this
paragraph may be illustrated by the
following examples:

Example (1). On January 1, 1983, X corpora-
tion sells to P, a beneficial owner of 12% of
X corporation stock, in connection with P’s
performance of services, 100 shares of X cor-
poration stock at $10 per share. At the time
of the sale the fair market value of the X
corporation stock is $100 per share. P, as a
beneficial owner of more 10% of X corpora-
tion stock, is liable to suit under section
16(b) of the Securities Exchange Act of 1934
for recovery of any profit from any sale and
purchase or purchase and sale of X corpora-
tion stock within a six-month period, but no
other restrictions apply to the stock. Be-
cause the section 16(b) restriction is applica-
ble to P, P’s rights in the 100 shares of stock
purchased on January 1, 1983, are treated as
subject to a substantial risk of forfeiture and
as not transferable through June 29, 1983. P
chooses not to make an election under sec-
tion 83 (b) and therefore does not include any
amount with respect to the stock purchase
in gross income as compensation on the date
of purchase. On June 30, 1983, the fair market
value of X corporation stock is $250 per
share. P must include $24,000 (100 shares of X
corporation stock x $240 ($250 fair market
value per share less $10 price paid by P for
each share)) in gross income as compensa-
tion on June 30, 1983. If, in this example, re-
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strictions other than section 16(b) applied to
the stock, such other restrictions (but not
section 16(b)) would be taken into account in
determining whether the stock is subject to
a substantial risk of foreiture and is non-
transferable for periods after June 29, 1983.

Example (2). Assume the same facts as in
example (1) except that P is not an insider on
or after May 1, 1983, and the section 16(b) re-
striction does not apply beginning on that
date. On May 1, 1983, P must include in gross
income as compensation the difference be-
tween the fair market value of the stock on
that date and the amount paid for the stock.

Example (3). Assume the same facts as in
example (1) except that on June 1, 1983, X
corporation sells to P an additional 100
shares of X corporation stock at $20 per
share. At the time of the sale the fair mar-
ket value of the X corporation stock is $150
per share. On June 30, 1983, P must include
$24,000 in gross income as compensation with
respect to the January 1, 1983 purchase. On
November 30, 1983, the fair market value of X
corporation stock is $200 per share. Accord-
ingly, on that date P must include $18,000
(100 shares of X corporation stock x $180 ($200
fair market value per share less $20 price
paid by P for each share)) in gross income as
compensation with respect to the June 1,
1983 purchase.

(3) Effective date. This paragraph ap-
plies property transferred after Decem-
ber 31, 1981.

(k) Special rule for certain accounting
rules. (1) For purposes of section 83 and
the regualtions thereunder, property is
subject to substantial risk of forfeiture
and is not transferable so long as the
property is subject to a restriction on
transfer to comply with the “Pooling-
of-Interests Accounting” rules set
forth in Accounting Series Release
Numbered 130 ((10/5/72) 37 FR 20937; 17
CFR 211.130) and Accounting Series Re-
lease Numbered 135 ((1/18/73) 38 FR 1734;
17 CFR 211.135).

(2) Effective date. This paragraph ap-
plies to property transferred after De-
cember 31, 1981.

[T.D. 7554, 43 FR 31916, July 24, 1978, as
amended by T.D. 8042, 50 FR 31713, Aug. 6,
1985; 50 FR 39664, Sept. 30, 1985; T.D. 9092, 68
FR 54351, Sept. 17, 2003]

§1.83-4 Special rules.

(a) Holding period. Under section 83(f),
the holding period of transferred prop-
erty to which section 83(a) applies shall
begin just after such property is sub-
stantially vested. However, if the per-
son who has performed the services in
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