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United States. The source of invest-
ment income and carrying charges is 
determined under sections 861, 862, and 
863 of the Code. 

(g) Small Businesses. 
Q–11. What options are available to 

small businesses engaged in exporting? 
A–11. A small business may elect to 

be treated as either a small FSC or an 
interest charge DISC. See Q&As 3 & 4 
of § 1.921–2 relating to a small FSC. 
Rules with respect to interest charge 
DISCs are the subject of another regu-
lations project. 

[T.D. 8127, 52 FR 6469, Mar. 3, 1987] 

§ 1.921–3T Temporary regulations; For-
eign sales corporation general 
rules. 

(a) Exclusion—(1) Classifications of in-
come. The extent to which income of a 
FSC (any further reference to a FSC in 
this section shall include a small FSC 
unless indicated otherwise) is subject 
to the corporate income tax of section 
11, or, in the alternative, section 
1201(a), is dependent upon the alloca-
tion of the FSC’s income to the fol-
lowing five categories: 

(i) Exempt foreign trade income de-
termined under section 923 and § 1.923– 
1T; 

(ii) Non-exempt foreign trade income 
determined with regard to the adminis-
trative pricing rules of section 925(a)(1) 
or (2); 

(iii) Non-exempt foreign trade in-
come determined without regard to the 
administrative pricing rules of section 
925(a)(1) or (2) (section 923(a)(2) non-ex-
empt income as defined in section 
927(d)(6)); 

(iv) Investment income and carrying 
charges; and 

(v) Other non-foreign trade income. 
(2) Source and characterization of FSC 

income—(i) Exempt foreign trade income. 
The exempt foreign trade income of a 
FSC determined under section 923 and 
§ 1.923–1T is treated as foreign source 
income which is not effectively con-
nected with a United States trade or 
business. See § 1.923–1T(a) for the defi-
nition of foreign trade income and 
§ 1.923–1T(b) for the definition of ex-
empt foreign trade income. 

(ii) Non-exempt foreign trade income de-
termined with regard to the administrative 
pricing rules. The FSC’s non-exempt 

foreign trade income with respect to a 
transaction or group of transactions 
will be treated as United States source 
income which is effectively connected 
with the FSC’s trade or business which 
is conducted through its permanent es-
tablishment within the United States 
if either of the administrative pricing 
rules of section 925(a)(1) or (2) is used 
to determine the FSC’s foreign trade 
income from a transaction or group of 
transactions. See § 1.923–1T(b) for the 
definition of non-exempt foreign trade 
income. 

(iii) Non-exempt foreign trade income 
determined without regard to the adminis-
trative pricing rules. The source and tax-
ation of the FSC’s non-exempt foreign 
trade income not classified in para-
graph (a)(2)(ii) of this section will be 
determined under the appropriate sec-
tions of the Internal Revenue Code and 
the regulations under those sections. 
This type of income (section 923(a)(2) 
non-exempt income) includes both in-
come that is not effectively connected 
with the conduct of a trade or business 
in the United States and income that is 
effectively connected. 

(iv) Investment income and carrying 
charges. All of the FSC’s investment in-
come and carrying charges will be 
treated as income which is effectively 
connected with the FSC’s trade or busi-
ness which is conducted through its 
permanent establishment within the 
United States. The source of that in-
come will be determined under the ap-
propriate sections of the Internal Rev-
enue Code and the regulations under 
those sections. See § 1.921–2(f) (Q & A9) 
for definition of investment income 
and carrying charges. 

(v) Non-foreign trade income (other 
than investment income and carrying 
charges). The source and taxation of 
the FSC’s non-foreign trade income 
(other than investment income and 
carrying charges) will be determined 
under the appropriate sections of the 
Internal Revenue Code and the regula-
tions under those sections. 

(b) Allocation and apportionment of de-
ductions. Expenses, losses and deduc-
tions incurred by the FSC shall be allo-
cated and apportioned under the rules 
set forth in § 1.861–8 to the FSC’s for-
eign trade income and to the FSC’s 
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non-foreign trade income. Any deduc-
tions incurred by the FSC on a trans-
action, or group of transactions, which 
are allocated and apportioned to the 
FSC’s foreign trade income from that 
transaction, or group of transactions, 
shall be allocated on a proportionate 
basis between exempt foreign trade in-
come and non-exempt foreign trade in-
come. 

(c) Net operating losses and capital 
losses—(1) General rule. (i) If a FSC for 
any taxable year incurs a deficit in 
earnings and profits attributable to 
foreign trade income determined with-
out regard to the administrative pric-
ing rules of section 925(a)(1) or (2), that 
deficit shall be applied to reduce cur-
rent earnings and profits, if any, at-
tributable to— 

(A) First, exempt foreign trade in-
come determined with regard to the ad-
ministrative pricing rules, 

(B) Second, non-exempt foreign trade 
income determined with regard to the 
administrative pricing rules, 

(C) Third, investment income and 
carrying charges, and 

(D) Fourth, other non-foreign trade 
income. 

(ii) If a FSC for any taxable year in-
curs a deficit in earnings and profits 
attributable to non-foreign trade in-
come (other than investment income, 
carrying charges and net capital 
losses), that deficit shall be applied to 
reduce current earnings and profits, if 
any, attributable to— 

(A) First, investment income and 
carrying charges, 

(B) Second, exempt foreign trade in-
come determined with regard to the ad-
ministrative pricing rules, 

(C) Third, exempt foreign trade in-
come determined without regard to the 
administrative pricing rules, 

(D) Fourth, non-exempt foreign trade 
income determined with regard to the 
administrative pricing rules, and 

(E) Fifth, section 923(a)(2) non-ex-
empt income. 

(iii) If a FSC for any taxable year in-
curs a deficit in earnings and profits 
attributable to investment income and 
carrying charges, that deficit shall be 
applied to reduce current earnings and 
profits, if any, attributable to— 

(A) First, non-foreign trade income 
other than capital gains, 

(B) Second, exempt foreign trade in-
come determined with regard to the ad-
ministrative pricing rules, 

(C) Third, exempt foreign trade in-
come determined without regard to the 
administrative pricing rules, 

(D) Fourth, non-exempt foreign trade 
income determined with regard to the 
administrative pricing rules, and 

(E) Fifth, section 923(a)(2) non-ex-
empt income. 

(iv) Net capital losses will be avail-
able for carryback or carryover pursu-
ant to paragraph (c)(2) of this section. 

(v) Because the no-loss rules provide 
that a related supplier may always 
compensate the FSC for its expenses ei-
ther as part of the commission pay-
ment or as part of the transfer price if 
the administrative pricing rules are 
used (see § 1.925(a)–1T(e)(1)(i)), a FSC 
will not have a deficit in its earnings 
and profits relating to foreign trade in-
come determined with regard to the ad-
ministrative pricing rules. To deter-
mine the amount of any division of 
earnings and profits for the purpose of 
determining under § 1.926(a)–1T (a) and 
(b) the treatment and order of distribu-
tions, the portion of a deficit in earn-
ings and profits chargeable under this 
paragraph to such division prior to 
such distribution shall be determined 
in a manner consistent with the rules 
in § 1.316–2(b) for determining the 
amount of earnings and profits avail-
able on the date of any distribution. 

(2) Carryback or carryover of net oper-
ating losses and capital losses to other 
taxable years of a FSC (or former FSC). 
(i) The amount of the deduction for the 
taxable year under section 172 for a net 
operating loss carryback or carryover, 
or under section 1212 for a capital loss 
carryback or carryover, shall be deter-
mined in the same manner as if the 
FSC were a foreign corporation which 
had not elected to be treated as a FSC. 
Thus, the amount of the deduction will 
be the same whether or not the cor-
poration was a FSC in the year of the 
loss or in the year to which the loss is 
carried. 

(ii) Any carryback or carryover of a 
FSC’s (or former FSC’s) net operating 
loss which is attributable to trans-
actions which give rise to foreign trade 
income shall be charged— 
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(A) First, to earnings and profits at-
tributable to exempt foreign trade in-
come which is determined without re-
gard to the administrative pricing 
rules, 

(B) Second, to earnings and profits 
attributable to section 923(a)(2) non-ex-
empt income, 

(C) Third, to earnings and profits at-
tributable to exempt foreign trade in-
come determined with regard to the ad-
ministrative pricing rules, 

(D) Fourth, to earnings and profits 
attributable to non-exempt foreign 
trade income determined with regard 
to the administrative pricing rules, 

(E) Fifth, to earnings and profits at-
tributable to investment income and 
carrying charges (other than capital 
gain income), and 

(F) Sixth, to earnings and profits at-
tributable to non-foreign trade income 
(other than investment income, car-
rying charges and capital gain income). 

(iii) Any carryback or carryover of a 
FSC’s (or former FSC’s) net operating 
loss which is attributable to non-for-
eign trade income (other than capital 
gain income) shall be charged— 

(A) First, to earnings and profits at-
tributable to non-foreign trade income 
(other than investment income, car-
rying charges and capital gain income), 

(B) Second, to earnings and profits 
attributable to investment income and 
carrying charges, 

(C) Third, to earnings and profits at-
tributable to exempt foreign trade in-
come determined with regard to the ad-
ministrative pricing rules, 

(D) Fourth, to earnings and profits 
attributable to non-exempt foreign 
trade income determined with regard 
to the administrative pricing rules, 

(E) Fifth, to earnings and profits at-
tributable to exempt foreign trade in-
come which is determined without re-
gard to the administrative pricing 
rules, and 

(F) Sixth, to earnings and profits at-
tributable to section 923(a)(2) non-ex-
empt income. 

(iv) Any carryback or carryover of a 
net operating loss to a year in which 
the corporation was (or is) a FSC from 
a taxable year in which the corporation 
was not a FSC shall be applied in a 
manner consistent with subdivision 
(iii) of this paragraph. 

(d) Credits against tax—(1) General 
rule. Notwithstanding any other provi-
sion of chapter 1, subtitle A, a FSC is 
allowed under section 921(c) as credits 
against tax only the following credits: 

(i) The foreign tax credit, section 
27(a); 

(ii) The credit for tax withheld at 
source on foreign corporations, section 
33; and 

(iii) The certain uses of gasoline and 
special fuels credit, section 34. 

(2) Foreign tax credit. (i) The direct 
foreign tax credit of section 901(b)(4) as 
determined under section 906 for in-
come, war profits, and excess profits 
taxes (or taxes in lieu thereof) paid or 
accrued to any foreign country or pos-
session of the United States is allowed 
a FSC only to the extent that those 
taxes are attributable to the FSC’s for-
eign source non-foreign trade income 
which is effectively connected with its 
conduct of a trade or business within 
the United States. See section 906(b)(5). 

(ii) The foreign tax credit for domes-
tic corporate shareholders in foreign 
corporations (the deemed paid credit) 
provided under section 901(a) as deter-
mined under section 902 is allowed for 
income, war profits, and excess profits 
taxes deemed paid or accrued by a FSC 
(or former FSC) only to the extent 
those taxes are deemed paid or accrued 
with respect to the FSC’s (or former 
FSC’s) section 923(a)(2) non-exempt in-
come and its non-foreign trade income. 

(iii) The foreign tax credit allowed by 
sections 901 and 903 for tax withheld at 
source is allowed only to the extent the 
dividends paid to the FSC’s (or former 
FSC’s) shareholder are attributable to 
the FSC’s (or former FSC’s) section 
923(a)(2) non-exempt income and its 
non-foreign trade income. 

(3) Foreign tax credit limitation. (i) For 
purposes of computation of the direct 
foreign tax credit of section 901(b)(4) as 
determined under section 906, the sepa-
rate limitation of section 904(d)(1)(C) 
for the FSC’s taxable income attrib-
utable to its foreign trade income will 
apply. The direct foreign tax credit is 
not allowed to a FSC with regard to 
taxes it paid which are attributable to 
its foreign trade income. Since the for-
eign tax credit is not allowed for that 
type of income, the effect of the sepa-
rate limitation is to remove the FSC’s 
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foreign trade income from the numer-
ator of the fraction used to compute 
the FSC’s overall foreign tax credit 
limitation. 

(ii) A separate limitation under sec-
tion 904(d)(1)(D) is provided for dis-
tributions from a FSC (or former FSC) 
that arise through operation of the 
deemed paid credit of section 902 and 
are attributable to foreign trade in-
come earned during the period when 
the distributing corporation was a 
FSC. This limitation is computed by 
multiplying the FSC’s shareholder’s 
tentative United States tax by a frac-
tion the numerator of which is the for-
eign source dividend (determined with 
regard to section 78) attributable to 
the foreign trade income less dividends 
received deductions and other expenses 
allocated and apportioned under § 1.861– 
8 allowed to the shareholder and the 
denominator of which is the share-
holder’s worldwide income. The effect 
of this separate limitation is to remove 
dividends attributable to the FSC’s for-
eign trade income from the numerator 
of the fraction used to compute the 
overall foreign tax credit limitation of 
the FSC’s shareholder. 

(iii) The separate limitation under 
section 904(d)(1)(D) also applies to the 
foreign tax credit allowed to a FSC 
shareholder by sections 901 and 903 for 
tax withheld at source on dividends 
paid by the FSC. The numerator of this 
fraction is the part of the dividend at-
tributable to the FSC’s foreign trade 
income and the denominator is the 
shareholder’s worldwide income. The 
effect of this separate limitation is to 
remove dividends attributable to for-
eign trade income of a FSC (or former 
FSC) from the numerator of the frac-
tion used to compute the overall for-
eign tax credit limitation of the FSC’s 
shareholder. 

(e) Deduction for foreign income, war 
profits and excess profits taxes. Under 
section 275(a)(4)(B), income, war profits 
and excess profits taxes imposed by a 
foreign country or possession of the 
United States may not be deducted by 
a FSC to the extent those taxes are 
paid or accrued with respect to its for-
eign trade income. 

(f) Payment of estimated tax. Every 
FSC which is subject to tax under sec-
tion 11 or 1201(a) and section 882 must 

make payment of its estimated tax in 
accordance with section 6154 and the 
regulations under that section. In de-
termining the amount of the estimated 
tax, the FSC must treat the tax im-
posed by section 881 as though it were 
a tax imposed by section 11. See sec-
tion 6154(g). 

(g) Accumulated earnings, personal 
holding company and foreign personal 
holding company. The provisions cov-
ering the accumulated earnings tax 
(sections 531 through 537), personal 
holding companies (sections 541 
through 547) and foreign personal hold-
ing companies (sections 551 through 
558) apply to FSCs to the extent they 
would apply to foreign corporations 
that are not FSCs. 

(h) Subpart F income and increase of 
earnings invested in U.S. property. For 
the mandatory inclusion in the gross 
income of the U.S. shareholders of the 
subpart F income and of the increase in 
earnings invested in U.S. property of a 
FSC, see sections 951 through 964 and 
the regulations under those sections. 
However, the foreign trade income 
(other than section 923(a)(2) non-ex-
empt income) and, generally, the in-
vestment income and carrying charges 
of a FSC and any deductions which are 
allocated and apportioned to those 
classes of income, are not taken into 
account under sections 951 through 964. 
See sections 951(e) and 952(b). 

(i) Certain accumulations of earnings 
and profits. For the inclusion in the 
gross income of U.S. persons as a divi-
dend on the gain recognized on certain 
sales or exchanges of stock in a FSC, to 
the extent of certain earnings and prof-
its attributable to the stock which 
were accumulated while the FSC was a 
controlled foreign corporation, see sec-
tion 1248 and the regulations under 
that section. However, section 1248 and 
the regulations under that section do 
not apply to a FSC’s earnings and prof-
its attributable to foreign trade in-
come, see section 1248(d)(6). 

(j) Limitations on certain multiple tax 
benefits. The provisions of section 1561, 
Limitations on Certain Multiple Tax 
Benefits in the Case of Certain Con-
trolled Corporations, and section 1563, 
Definitions and Special Rules, and the 

VerDate mar<24>2004 01:00 Apr 17, 2004 Jkt 203091 PO 00000 Frm 00045 Fmt 8010 Sfmt 8010 Y:\SGML\203091T.XXX 203091T



46 

26 CFR Ch. I (4–1–04 Edition) § 1.922–1 

regulations under those sections apply 
to a FSC and its controlled group. 

[T.D. 8126, 52 FR 6435, Mar. 3, 1987] 

§ 1.922–1 Requirements that a corpora-
tion must satisfy to be a FSC or a 
small FSC. 

(a) FSC requirements. 
Q–1. What are the requirements that 

a corporation must satisfy to be an 
FSC? 

A–1. A corporation must satisfy all of 
the requirements of section 922(a). 

(b) Small FSC requirements. 
Q–2. What are the requirements that 

a corporation must satisfy to be a 
small FSC? 

A–2. A corporation must satisfy all of 
the requirements of sections 922(a)(1) 
and (b). 

(c) Definition of corporation. 
Q–3. What type of entity is consid-

ered a corporation for purposes of 
qualifying as an FSC or a small FSC 
under section 922? 

A–3. A foreign entity that is classi-
fied as a corporation under section 
7701(a)(3) (other than an insurance 
company) is considered a corporation 
for purposes of this requirement. 

(d) Eligible possession. 
Q–4. For purposes of meeting the 

place of incorporation requirement of 
section 922(a)(1)(A), what is a posses-
sion of the United States? 

A–4. For purposes of section 
922(a)(1)(A), the possessions of the 
United States are Guam, American 
Samoa, the Commonwealth of the 
Northern Mariana Islands, and the Vir-
gin Islands of the United States (‘‘eli-
gible possessions’’). Puerto Rico, al-
though a possession for certain tax 
purposes, does not qualify as a jurisdic-
tion in which a FSC or small FSC may 
be incorporated. 

(e) Qualifying countries. 
Q–5. For purposes of meeting the 

place of incorporation requirement of 
section 922(a)(1)(A), what is a foreign 
country and which foreign countries 
meet the requirements of section 
927(e)(3)? 

A–5. (i) A foreign country is a juris-
diction outside the 50 states, the Dis-
trict of Columbia, the Commonwealth 
of Puerto Rico, and the possessions of 
the United States. (ii) A list of the for-
eign countries that meet the require-

ments of section 927(e)(3) (’’qualifying 
countries’’) will be published from time 
to time in the FEDERAL REGISTER and 
the Internal Revenue Bulletin. A cor-
poration is considered to be created or 
organized under the laws of a foreign 
country that meets the requirements 
of section 927(e)(3) only if the foreign 
country is a party to (A) an exchange 
of information agreement under the 
Caribbean Basin Economic Recovery 
Act (Code section 274(h)((6)(C)), or (B) a 
bilateral income tax treaty with the 
United States if the Secretary certifies 
that the exchange of information pro-
gram under the treaty carries out the 
purposes of the exchange of informa-
tion requirements of the FSC legisla-
tion as set forth in Code section 
927(e)(3) and if the corporation is cov-
ered under exchange of information 
program under subdivision (A) or (B). 

(f) Number of shareholders. 
Q–6. Who is counted as a shareholder 

of a corporation for purposes of deter-
mining whether a corporation meets 
the limitation on the number of share-
holders to no more than 25 under sec-
tion 922(a)(1)(B)? 

A–6. Solely for purposes of the limita-
tion on the number of shareholders, the 
following rules apply: 

(i) In general, an individual who owns 
an interest in stock of the corporation 
is counted as a shareholder. In the case 
of joint owners, each joint owner is 
counted as a shareholder. A member of 
a corporation’s board of directors who 
holds qualifying shares that are re-
quired to be owned by a resident of the 
country of incorporation is not counted 
as a shareholder. 

(ii) A corporation that owns an inter-
est in stock of the corporation is 
counted as a single shareholder. 

(iii) An estate that owns an interest 
in stock of the corporation is counted 
as a single shareholder. If the limita-
tion on number of shareholders is not 
satisfied by reason of the closing of an 
estate, the FSC will continue to qual-
ify for the taxable year of the FSC in 
which the estate is closed. 

(iv) A trust is not counted as a share-
holder. In the case of a trust all of 
which is treated as owned by one or 
more persons under sections 671 
through 679, those persons are counted 
as shareholders. In the case of all other 
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