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(e) Election in effect. In order for a
corporation to be a DISC for a taxable
year, an election to be treated as a
DISC must be made by such corpora-
tion pursuant to §1.992-2 and must be
in effect for such taxable year. A cor-
poration does not become or remain a
DISC solely by making such an elec-
tion. A corporation is a DISC for a tax-
able year only if such an election is in
effect for that year and the corporation
also satisfies the requirements of para-
graphs (a) through (d) of this section.
See §1.992-2 for rules regarding the
time and manner of making such an
election.

(f) Ineligible corporations. The fol-
lowing corporations shall not be eligi-
ble to be treated as a DISC—

(1) A corporation exempt from tax by
reason of section 501,

(2) A personal holding company (as
defined in section 542),

(3) A financial institution to which
section 581 or 593 applies,

(4) An insurance company subject to
the tax imposed by subchapter L,

(5) A regulated investment company
(as defined in section 851(a)),

(6) A China Trade Act corporation re-
ceiving the special deduction provided
in section 941(a), or

(7) An electing small business cor-
poration (as defined in section 1371(b)).

(g) Status as DISC after having filed re-
turn as a DISC. Under section 992(a)(2),
notwithstanding the failure of a cor-
poration to meet the requirements of
paragraph (a) of this section for a tax-
able year, such corporation will be
treated as a DISC for purposes of the
Code for such taxable year (and, thus,
will not be able to claim that it is not
eligible to be a DISC) if—

(1) Such corporation files a return as
a DISC for such taxable year,

(2) Such corporation does not notify
the district director, more than 30 days
before the expiration of the period of
limitation (including extensions there-
of) on assessment for underpayment of
tax for such taxable year (as deter-
mined under section 6501 and the regu-
lations thereunder), that it is not a
DISC for such taxable year, and

(3) The Internal Revenue Service has
not issued, within such period of limi-
tation (including extensions thereof)
on assessment for underpayment of tax
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for such taxable year, a notice of defi-
ciency based on a determination that
such corporation is not a DISC for such
taxable year.

A corporation is treated as a DISC, for
all purposes, pursuant to the provisions
of this paragraph for any taxable year
for which it meets the requirements of
this paragraph, even if such corpora-
tion is an ineligible corporation de-
scribed in paragraph (f) of this section
for such taxable year. Thus, for exam-
ple, a corporation which is treated as a
DISC for a taxable year pursuant to
this paragraph is treated as a DISC for
that taxable year for purposes of
§1.992-2(e)(3) (relating to the termi-
nation of a DISC election if a corpora-
tion is not a DISC for each of any 5
consecutive taxable years). If a cor-
poration is treated as a DISC for a tax-
able year pursuant to this paragraph,
persons who held stock of such cor-
poration at any time during such tax-
able year are treated, with respect to
such stock, as holders of stock in a
DISC for the period or periods during
which they held such stock within such
taxable year.

(h) Definition of ““former DISC’’. Under
section 992(a)(3), the term ‘‘former
DISC” refers to a corporation which is
not a DISC for a taxable year but
which was (or was treated as) a DISC
for a prior taxable year. However, a
corporation is not a former DISC for a
taxable year unless such corporation
has, at the beginning of such taxable
year, undistributed previously taxed
income (as defined in §1.996-3(c) or ac-
cumulated DISC income (as defined in
§1.996-3(b)). A corporation which is a
former DISC for a taxable year is a
former DISC for all purposes of the
Code.

(Secs. 385 and 7805 of the Internal Revenue
Code of 1954 (83 Stat. 613 and 68A Stat. 917; 26
U.S.C. 385 and 7805))

[T.D. 7323, 39 FR 34403, Sept. 25, 1974, as
amended by T.D. 7420, 41 FR 20654, May 20,
1976; 41 FR 22267, June 2, 1976; T.D. 7747, 45 FR
86459, Dec. 31, 1980; T.D. 7920, 48 FR 50712,
Nov. 3, 1983; T.D. 8371, 56 FR 55234, Oct. 25,
1991]

§1.992-2 Election to be treated as a
DISC.

(a) Manner and time of election—(1)
Manner—(i) In general. A corporation
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can elect to be treated as a DISC for a
taxable year beginning after December
31, 1971. Except as provided in para-
graph (a)(1)(ii) of this section, the elec-
tion is made by the corporation filing
Form 4876 with the service center with
which it would file its income tax re-
turn if it were subject for such taxable
year to all the taxes imposed by sub-
title A of the Internal Revenue Code of
1954. The form shall be signed by any
person authorized to sign a corporation
return under section 6062, and shall
contain the information required by
such form. Except as provided in para-
graphs (b)(3) and (c) of this section,
such election to be treated as a DISC
shall be valid only if the consent of
every person who is a shareholder of
the corporation as of the beginning of
the first taxable year for which such
election is effective is on or attached
to such Form 4876 when filed with the
service center.

(ii) Transitional rule for corporations
electing during 1972. If the first taxable
year for which an election by a cor-
poration to be treated as a DISC is a
taxable year beginning after December
31, 1971, and on or before December 31,
1972, such election may be made either
in the manner prescribed in subdivision
(i) of this subparagraph or by filing, at
the place prescribed in subdivision (i)
of this subparagraph, a statement cap-
tioned ‘“‘Election to be Treated as a
DISC.” Such statement of election
shall be valid only if the consent of
each shareholder is filed with the serv-
ice center in the form, and at the time,
prescribed in paragraph (b) of this sec-
tion. Such statement shall be signed by
any person authorized to sign a cor-
poration return under section 6062 and
shall include the name, address, and
employer identification number (if
known) of the corporation, the begin-
ning date of the first taxable year for
which the election is effective, the
number of shares of stock of the cor-
poration issued and outstanding as of
the earlier of the beginning of the first
taxable year for which the election is
effective or the time the statement is
filed, the number of shares held by
each shareholder as of the earlier of
such dates, and the date and place of
incorporation. As a condition of the
election being effective, a corporation
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which elects to become a DISC by fil-
ing a statement in accordance with
this subdivision must furnish (to the
service center with which the state-
ment was filed) such additional infor-
mation as is required by Form 4876 by
March 31, 1973.

(2) Time of making election—(i) In gen-
eral. In the case of a corporation mak-
ing an election to be treated as a DISC
for its first taxable year, such election
shall be made within 90 days after the
beginning of such taxable year. In the
case of a corporation which makes an
election to be treated as a DISC for any
taxable year beginning after March 31,
1972 (other than the first taxable year
of such corporation), the election shall
be made during the 90-day period im-
mediately preceding the first day of
such taxable year.

(if) Transitional rules for certain cor-
porations electing during 1972. In the
case of a corporation which makes an
election to be treated as a DISC for a
taxable year beginning after December
31, 1971, and on or before March 31, 1972
(other than its first taxable year), the
election shall be made within 90 days
after the beginning of such taxable
year.

(b) Consent by shareholders—(1) In gen-
eral—(i) Time and manner of consent.
Under paragraph (a)(1)(i) of this sec-
tion, subject to certain exceptions, the
election to be treated as a DISC is not
valid unless each person who is a share-
holder as of the beginning of the first
taxable year for which the election is
effective signs either the statement of
consent on Form 4876 or a separate
statement of consent attached to such
form. A shareholder’s consent is bind-
ing on such shareholder and all trans-
ferees of his shares and may not be
withdrawn after a valid election is
made by the corporation. In the case of
a corporation which files an election to
become a DISC for a taxable year be-
ginning after December 31, 1972, if a
person who is a shareholder as of the
beginning of the first taxable year for
which the election is effective does not
consent by signing the statement of
consent set forth on Form 4876, such
election shall be valid (except in the
case of an extension of the time for fil-
ing granted under the provisions of
subparagraph (3) of this paragraph or
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paragraph (c) of this section) only if
the consent of such shareholder is at-
tached to the Form 4876 upon which
such election is made.

(ii) Form of consent. A consent other
than the statement of consent set forth
on Form 4876 shall be in the form of a
statement which is signed by the
shareholder and which sets forth (a)
the name and address of the corpora-
tion and of the shareholder and (b) the
number of shares held by each such
shareholder as of the time the consent
is made and (if the consent is made
after the beginning of the corporation’s
taxable year for which the election is
effective) as of the beginning of such
year. If the consent is made by a recipi-
ent of transferred shares pursuant to
paragraph (c) of this section, the state-
ment of consent shall also set forth the
name and address of the person who
held such shares as of the beginning of
such taxable year and the number of
such shares. Consent shall be made in
the following form: ““I (insert name of
shareholder), a shareholder of (insert
name of corporation seeking to make
the election) consent to the election of
(insert name of corporation seeking to
make the election) to be treated as a
DISC under section 992(b) of the Inter-
nal Revenue Code. The consent so made
by me is irrevocable and is binding
upon all transferees of my shares in
(insert name of corporation seeking to
make the election).” The consents of
all shareholders may be incorporated
in one statement.

(iii) Who may consent. Where stock of
the corporation is owned by a husband
and wife as community property (or
the income from such stock is commu-
nity property), or is owned by tenants
in common, joint tenants, or tenants
by the entirety, each person having a
community interest in such stock or
the income therefrom and each tenant
in common, joint tenant, and tenant by
the entirety must consent to the elec-
tion. The consent of a minor shall be
made by his legal guardian or by his
natural guardian if no legal guardian
has been appointed. The consent of an
estate shall be made by the executor or
administrator thereof. The consent of a
trust shall be made by the trustee
thereof. The consent of an estate or
trust having more than one executor,
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administrator, or trustee, may be made
by any executor, administrator, or
trustee, authorized to make a return of
such estate or trust pursuant to sec-
tion 6012(b)(5). The consent of a cor-
poration or partnership shall be made
by an officer or partner authorized pur-
suant to section 6062 or 6063, as the
case may be, to sign the return of such
corporation or partnership. In the case
of a foreign person, the consent may be
signed by any individual (whether or
not a U.S. person) who would be au-
thorized under sections 6061 through
6063 to sign the return of such foreign
person if he were a U.S. person.

(2) Transitional rule for corporations
electing during 1972. In the case of a cor-
poration which files an election to be
treated as a DISC for a taxable year be-
ginning after December 31, 1971, and on
or before December 31, 1972, such elec-
tion shall be valid only if the consent
of each person who is a shareholder as
of the beginning of the first taxable
year for which such election is effec-
tive is filed with the service center
with which the election was filed with-
in 90 days after the first day of such
taxable year or within the time grant-
ed for an extension of time for filing
such consent. The form of such consent
shall be the same as that prescribed in
subparagraph (1) of this paragraph.
Such consent shall be attached to the
statement of election or shall be filed
separately (with such service center)
with a copy of the statement of elec-
tion. An extension of time for filing a
consent may be granted in the manner,
and subject to the conditions, described
in subparagraph (3) of this paragraph.

(3) Extension of time to consent. An
election which is timely filed and
would be valid except for the failure to
attach the consent of any shareholder
to the Form 4876 upon which the elec-
tion was made or to comply with the
90-day requirement in subparagraph (2)
of this paragraph or paragraph (c)(1) of
this section, as the case may be, will
not be invalid for such reason if it is
shown to the satisfaction of the service
center that there was reasonable cause
for the failure to file such consent, and
if such shareholder files a proper con-
sent to the election within such ex-
tended period of time as may be grant-
ed by the Internal Revenue Service. In
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the case of a late filing of a consent, a
copy of the Form 4876 or statement of
election shall be attached to such con-
sent and shall be filed with the same
service center as the election. The
form of such consent shall be the same
as that set forth in paragraph (b)(1)(ii)
of this section. In no event can any
consent be made pursuant to this para-
graph on or after the last day of the
first taxable year for which a corpora-
tion elects to be treated as a DISC.

(c) Consent by holder of transferred
shares—(1) In general. If a shareholder
of a corporation transfers—

(i) Prior to the first day of the first
taxable year for which such corpora-
tion elects to be treated as a DISC,
some or all of the shares held by him
without having consented to such elec-
tion, or

(ii) On or before the 90th day after
the first day of the first taxable year
for which such corporation elects to be
treated as a DISC, some or all of the
shares held by him as of the first day of
such year (or if later, held by him as of
the time such shares are issued) with-
out having consented to such election,
then consent may be made by any re-
cipient of such shares on or before the
90th day after the first day of such first
taxable year. If such recipient fails to
file his consent on or before such 90th
day, an extension of time for filing
such consent may be granted in the
manner, and subject to the conditions,
described in paragraph (b)(3) of this
section. In addition, if the transfer oc-
curs more than 90 days after the first
day of such taxable year, an extension
of time for filing such consent may be
granted to such recipient only if it is
determined under paragraph (b)(3) of
this section that an extension of time
would have been granted the transferor
for the filing of such consent if the
transfer had not occurred. A consent
which is not attached to the original
Form 4876 or statement of election (as
the case may be) shall be filed with the
same service center as the original
Form 4876 or statement of election and
shall have attached a copy of such
original form or statement of election.
The form of such consent shall be the
same as that set forth in paragraph
(b)(1)(i1) of this section. For the pur-
poses of this paragraph, a transfer of
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shares includes any sale, exchange, or
other disposition, including a transfer
by gift or at death.

(2) Requirement for the filing of an
amended Form 4876 or statement of elec-
tion. In any case in which a consent to
a corporation’s election to be treated
as a DISC is made pursuant to subpara-
graph (1) of this paragraph, such cor-
poration must file an amended Form
4876 or statement of election (as the
case may be) reflecting all changes in
ownership of shares. Such form must
be filed with the same service center
with which the original Form 4876 or
statement of election was filed by such
corporation.

(d) Effect of election—(1) Effect on cor-
poration. A valid election to be treated
as a DISC remains in effect (without
regard to whether the electing corpora-
tion qualifies as a DISC for a particular
year) until terminated by any of the
methods provided in paragraph (e) of
this section. While such election is in
effect, the electing corporation is sub-
ject to sections 991 through 997 and
other provisions of the Code applicable
to DISC’s for any taxable year for
which it qualifies as a DISC (or is
treated as qualifying as a DISC pursu-
ant to §1.992-1(g)). Such corporation is
also subject to such provisions for any
taxable year for which it is treated as
a former DISC as a result of qualifying
or being treated as a DISC for any tax-
able year for which such election was
in effect.

(2) Effect on shareholders. A valid elec-
tion by a corporation to be treated as
a DISC subjects the shareholders of
such corporation to the provisions of
section 995 (relating to the taxation of
the shareholders of a DISC or former
DISC) and to all other provisions of the
Code relating to the shareholders of a
DISC or former DISC. Such provisions
of the Code apply to any person who is
a shareholder of a DISC or former DISC
whether or not such person was a
shareholder at the time the corpora-
tion elected to become a DISC.

(e) Termination of election—(1) In gen-
eral. An election to be treated as a
DISC is terminated only as provided in
subparagraph (2) or (3) of this para-
graph.
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(2) Revocation of election—(i) Manner
of revocation. An election by a corpora-
tion to be treated as a DISC may be re-
voked by the corporation for any tax-
able year of the corporation after the
first taxable year for which the elec-
tion is effective. Such revocation shall
be made by the corporation filing a
statement that the corporation re-
vokes its election under section 992(b)
to be treated as a DISC. Such state-
ment shall indicate the corporation’s
name, address, employer identification
number, and the first taxable year of
the corporation for which the revoca-
tion is to be effective. The statement
shall be signed by any person author-
ized to sign a corporation return under
section 6062. Such revocation shall be
filed with the service center with
which the corporation filed its elec-
tion, except that, if it filed an annual
information return under section
6011(e)(2), the revocation shall be filed
with the service center with which it
filed its last such return.

(ii) Years for which revocation is effec-
tive. If a corporation files a statement
revoking its election to be treated as a
DISC during the first 90 days of a tax-
able year (other than the first taxable
year for which such election is effec-
tive), such revocation will be effective
for such taxable year and all taxable
years thereafter. If the corporation
files a statement revoking its election
to be treated as a DISC after the first
90 days of a taxable year, the revoca-
tion will be effective for all taxable
years following such taxable year.

(3) Continued failure to be a DISC. If a
corporation which has elected to be
treated as a DISC does not qualify as a
DISC (and is not treated as a DISC pur-
suant to §1.992-1(g)) for each of any 5
consecutive taxable years, such elec-
tion terminates and will not be effec-
tive for any taxable year after such
fifth taxable year. Such termination
will be effective automatically, with-
out notice to such corporation or to
the Internal Revenue Service. If, dur-
ing any 5-year period for which an elec-
tion is effective, the corporation should
qualify as a DISC (or be treated as a
DISC pursuant to §1.992-1(g)) for a tax-
able year, a new 5-year period shall
automatically start at the beginning of
the following taxable year.
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(4) Election after termination. If a cor-
poration has made a valid election to
be treated as a DISC and such election
terminates in either manner described
in subparagraph (2) or (3) of this para-
graph, such corporation is eligible to
reelect to be treated as a DISC at any
time by following the procedures de-
scribed in paragraphs (a) through (c) of
this section. If a corporation termi-
nates its election and subsequently re-
elects to be treated as a DISC, the cor-
poration and its shareholders continue
to be subject to sections 995 and 996
with respect to the period during which
its first election was in effect. Thus,
for example, distributions upon dis-
qualification includible in the gross in-
comes of shareholders of a corporation
pursuant to section 995(b)(2) continue
to be so includible for taxable years for
which a second election of such cor-
poration is in effect without regard to
the second election.

[T.D. 7323, 39 FR 34405, Sept. 25, 1974, as
amended by T.D. 7420, 41 FR 20655, May 20,
1976]

§1.992-3 Deficiency distributions to
meet qualification requirements.

(@) In general. A corporation which
meets the requirements described in
§1.992-1 for treatment as a DISC for a
taxable year, other than the 95 percent
of gross receipts test described in
§1.992-1(b) or the 95-percent assets test
described in §1.992-1(c), or both tests,
may nevertheless qualify as a DISC for
such year by making deficiency dis-
tributions (attributable to its gross re-
ceipts other than qualified export re-
ceipts and its assets other than quali-
fied export assets) if all of the fol-
lowing requirements are satisfied:

(1) The corporation distributes the
amount determined under paragraph
(b) of this section as a deficiency dis-
tribution. The amount of a deficiency
distribution is determined without re-
gard to the amount by which the cor-
poration fails to meet either test.

(2) The reasonable cause require-
ments prescribed in paragraph (c)(1) of
this section are satisfied with respect
to both the corporation’s failure to
meet either test and its failure to
make a deficiency distribution prior to
the time the distribution is made.
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