§70.206

(C) The date and place of filing of the
notice;

(iii) With respect to the property to
be sold the following information:

(A) A detailed description, including
location of the property affected by the
notice (in the case of real property, the
street address, city, and State and the
legal description contained in the title
or deed to the property and, if avail-
able, a copy of the abstract of title),

(B) The date, time, place, and terms
of proposed sale of the property, and

(C) In case of a sale of perishable
property described in paragraph (c) of
this section, a statement of the reasons
why the property is believed to be per-
ishable; and

(iv) The approximate amount of the
principal obligation, including inter-
est, secured by the lien sought to be
enforced and a description of the other
expenses (such as legal expenses, sell-
ing costs, etc.) which may be charged
against the sale proceeds.

(2) Inadequate notice. Except as other-
wise provided in this subparagraph, a
notice of sale described in paragraph
(a) of this section which does not con-
tain the information described in para-
graph (d)(1) of this section shall be con-
sidered inadequate by the appropriate
ATF officer. If the appropriate ATF of-
ficer determines that the notice is in-
adequate, that officer will give written
notification of the items of informa-
tion which are inadequate to the per-
son who submitted the notice. A notice
of sale which does not contain the
name and address of the person submit-
ting such notice shall be considered to
be inadequate for all purposes without
notification of any specific inadequacy.
In any case where a notice of sale, does
not contain the information required
under paragraph (d)(1)(ii) of this sec-
tion with respect to a Notice of Federal
Tax Lien, the appropriate ATF officer
may give written notification of such
omission without specification of any
other inadequacy and such notice of
sale shall be considered inadequate for
all purposes. In the event the appro-
priate ATF officer gives notification
that the notice of sale is inadequate, a
notice complying with the provisions
of this section (including the require-
ment that the notice be given not less
than 25 days prior to the sale in the

27 CFR Ch. | (4-1-04 Edition)

case of a notice described in paragraph
(a) of this section) must be given. How-
ever, in accordance with the provisions
of paragraph (b)(1) of this section, in
such a case the appropriate ATF officer
may, in that officer’s discretion, con-
sent to the sale of the property free of
the lien or title of the United States
even though notice of the sale is given
less than 25 days prior to the sale. In
any case where the person who sub-
mitted a timely notice which indicates
the person’s name and address does not
receive, more than 5 days prior to the
date of the sale, written notification
from the appropriate ATF officer that
the notice is inadequate, the notice
shall be considered adequate for pur-
poses of this section.

(3) Acknowledgment of notice. If a no-
tice of sale described in paragraph (a)
or (c) of this section is submitted in du-
plicate to the appropriate ATF officer
with a written request that receipt of
the notice be acknowledged and re-
turned to the person giving the notice,
this request will be honored by the ap-
propriate ATF officer. The acknowl-
edgment by the appropriate ATF offi-
cer will indicate the date and time of
the receipt of the notice.

(4) Disclosure of adequacy of notice.
The appropriate ATF officer is author-
ized to disclose, to any person who has
a proper interest, whether an adequate
notice of sale was given under para-
graph (d)(1) of tis section insofar as dis-
closure is authorized under 26 U.S.C.
6103. Any person desiring this informa-
tion should submit to the appropriate
ATF officer a written request which
clearly describes the property sold or
to be sold, identifies the applicable no-
tice of lien, gives the reasons for re-
questing the information, and states
the name and address of the person
making the request.

(26 U.S.C. 7425(c))

[T.D. ATF-301, 55 FR 47634, Nov. 14, 1990, as
amended by T.D. ATF-450, 66 FR 29027, May
29, 2001]

§70.206 Discharge of liens; redemption
by United States.

(a) Right to redeem—(1) In general. In
the case of a nonjudicial sale of real
property to satisfy a lien prior to the
tax lien or a title derived from the en-
forcement of a tax lien, the appropriate
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ATF officer may redeem the property
within the redemption period (as de-
scribed in paragraph (a)(2) of this sec-
tion). The right of redemption of the
United States exists under 26 U.S.C.
7425(d) even though a consent to the
sale has been made under 26 U.S.C.
7425(c)(2) and §70.205(b) of this part. For
purposes of this section, the term
““nonjudicial sale’” shall have the same
meaning as used in §70.204(a) of this
part.

(2) Redemption period. For purposes of
this section, the redemption period
shall be:

(i) The period beginning with the
date of the sale (as determined under
§70.204(b)) and ending with the 120th
day after such date, or

(ii) The period for redemption of real
property allowable with respect to
other secured creditors, under the local
law of the place where the real prop-
erty is located, whichever expires later.
Which ever period is applicable, 26
U.S.C. 7425 and this section shall gov-
ern the amount to be paid and the pro-
cedure to be followed.

(3) Limitations. In the event a sale
does not ultimately discharge the prop-
erty from tax lien (whether by reason
of local law or the provisions of 26
U.S.C. 7425(b)), the provisions of this
section do not apply because the tax
lien will continue to attach to the
property after the sale. In a case in
which the Bureau is not entitled to a
notice of sale under 26 U.S.C. 7425(b)
and §70.205 of this part, the United
States does not have a right of redemp-
tion under 26 U.S.C. 7425(d). However,
in such a case, if a tax lien has at-
tached to the property at the time of
sale, the United States has the same
right of redemption, if any, which is af-
forded similar creditors under the local
law of the place in which the property
is situated.

(b) Amount to be paid—(1) In general.
In any case in which an appropriate
ATF officer exercises the right to re-
deem real property under 26 U.S.C.
7425(d), the amount to be paid is the
sum of the following amounts:

(i) The actual amount paid for the
property (as determined under para-
graph (b)(2) of this section) being re-
deemed (which, in the case of a pur-
chaser who is the holder of the lien
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being foreclosed, shall include the
amount of the obligation secured by
such lien to the extent legally satisfied
by reason of the sale);

(i) Interest on the amount paid (de-
scribed in paragraph (b)(1)(i) of this
section) at the sale by the purchaser of
the real property computed at the rate
of 6 percent per annum for the period
from the date of the sale (as deter-
mined under §70.204(b) of this part) to
the date of redemption;

(iii) The amount, if any, equal to the
excess of the expenses necessarily in-
curred to maintain such property (as
determined under paragraph (b)(3) of
this section) by the purchaser (and the
purchaser’s successor in interest, if
any) over the income from such prop-
erty realized by the purchaser (and the
purchaser’s successor in interest, if
any) plus a reasonable rental value of
such property (to the extent the prop-
erty is used by or with the consent of
the purchaser or the purchaser’s suc-
cessor in interest or is rented at less
than its reasonable rental value); and

(iv) The amounts, if any, of a pay-
ment made by the purchaser or the
purchaser’s successor in interest after
the foreclosure sale to a holder of a
senior lien (to the extent provided
under paragraph (b)(4) of this section).

(2) Actual amount paid. (i) The actual
amount paid for property by a pur-
chaser, other than holder of the lien
being foreclosed, is the amount paid by
the purchaser at the sale. For purposes
of this paragraph, the amount paid by
the purchaser at the sale includes de-
ferred payments upon the bid price.
The actual amount paid does not in-
clude costs and expenses incurred prior
to the foreclosure sale by the purchaser
except to the extent such expenses are
included in the amount bid and paid for
the property. For example, the actual
amount paid does not normally include
the expenses of the purchaser such as
title searches, professional fees, or in-
terest on debt incurred to obtain funds
to purchase the property.

(i) In the case of a purchaser who is
the holder of the lien being foreclosed,
the actual amount paid is the sum of:

(A) The amount of the obligation se-
cured by such lien to the extent legally
satisfied by reason of the sale and
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(B) Any additional amount bid and
paid at the sale.

For purposes of this section, a pur-
chaser who acquires title as a result of
a nonjudicial foreclosure sale is treated
as the holder of the lien being fore-
closed if a lien (or any interest re-
served, created, or conveyed as secu-
rity for the payment of a debt or ful-
fillment of other obligation) held by
the purchaser is partially or fully sat-
isfied by reason of the foreclosure sale.
For example, a person whose title is de-
rived from a tax deed issued under
local law shall be treated as a pur-
chaser who is the holder of the lien
foreclosed in a case where a tax certifi-
cate, evidencing a lien on the property
arising from the payment of property
taxes, ripens into title. The amount
paid by a purchaser at the sale includes
deferred payments upon any portion of
the bid price which is in excess of the
amount of the lien being foreclosed.
The actual amount paid does not in-
clude costs and expenses incurred prior
to the foreclosure sale by the purchaser
except to the extent such expenses are
included in the amount of the lien
being foreclosed which is legally satis-
fied by reason of the sale or in the
amount bid and paid at the sale. Where
the lien being foreclosed attaches to
other property not subject to the fore-
closure sale, the amount legally satis-
fied by reason of the sale does not in-
clude the amount of such lien that at-
taches to the other property. However,
for purposes of the preceding sentences,
the amount of the lien that attaches to
the other property shall be considered
to be equal to the amount by which the
value of the other property exceeds the
amount of any other senior lien on
that property. Where, after the sale,
the holder of the lien being foreclosed
has the right to the unpaid balance of
the amount due the holder, the amount
legally satisfied by reason of the sale
does not include the amount of such
lien to the extent a deficiency judg-
ment may be obtained therefor. How-
ever, for purposes of the preceding sen-
tence, an amount, with respect to
which the holder of the lien being fore-
closed would otherwise have a right to
a deficiency judgment, shall be consid-
ered to be legally satisfied by reason of
the foreclosure sale to the extent that
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the holder has waived the holder’s
right to a deficiency judgment prior to
the foreclosure sale. For this purpose,
the waiver must be in writing and le-
gally binding upon the foreclosing
lienholder as of the time the sale is
concluded. If, prior to the foreclosure,
payments have been made by the fore-
closing lienholder to a holder of a supe-
rior lien, the payments are included in
the actual amount paid to the extent
they give rise to an interest which is
legally satisfied by reason of the fore-
closure sale.

(3) Excess expenses incurred by pur-
chaser. (i) Expenses necessarily in-
curred in connection with the property
after the foreclosure sale and before re-
demption by the United States are
taken into account in determining if
there are excess expenses payable
under paragraph (b)(1)(iii) of this sec-
tion. Expenses incurred by the pur-
chaser prior to the foreclosure sale are
not considered under paragraph (b)(3)
of this section. (See paragraph (b)(2)(ii)
of this section for circumstances under
which such expenses may be included
in the amount to be paid.) Expenses
necessarily incurred in connection with
the property include, for example, rent-
al agent commissions, repair and main-
tenance expenses, utilities expenses,
legal fees incurred after the foreclosure
sale and prior to redemption in defend-
ing the title acquired through the fore-
closure sale, and a proportionate
amount of casualty insurance pre-
miums and ad valorem taxes. Improve-
ments made to the property are not
considered as an expense unless the
amounts incurred for such improve-
ments are necessarily incurred to
maintain the property.

(ii) At any time prior to the expira-
tion of the redemption period applica-
ble under paragraph (a)(2) of this sec-
tion, the appropriate ATF officer may,
by certified or registered mail or hand
delivery, request a written itemized
statement of the amount claimed by
the purchaser or the purchaser’s suc-
cessor in interest to be payable under
paragraph (b)(1)(iii) of this section. Un-
less the purchaser or the purchaser’s
successor in interest furnishes the
written itemized statement within 15
days after the request is made by the
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appropriate ATF officer, it shall be pre-
sumed that no amount is payable for
expenses in excess of income and the
Bureau shall tender only the amount
otherwise payable under paragraph
(b)(1) of this section. If a purchaser or
the purchaser’s successor in interest
has failed to furnish the written
itemized statement within 15 days
after the request therefor is made by
the appropriate ATF officer, or there is
a disagreement as to the amount prop-
erly payable under paragraph (b)(1)(iii)
of this section, a payment for excess
expenses shall be made after the re-
demption within a reasonable time fol-
lowing the verification by the appro-
priate ATF officer of a written
itemized statement submitted by the
purchaser or the purchaser’s successor
in interest or the resolution of the dis-
agreement as to the amount properly
payable for excess expenses.

(4) Payments made by purchaser or the
purchaser’s successor in interest to a sen-
ior lienor. (i) The amount to be paid
upon a redemption by the United
States shall include the amount of a
payment made by the purchaser or the
purchaser’s successor in interest to a
holder of a senior lien to the extent a
request for the reimbursement thereof
(made in accordance with paragraph
(b)(4)(ii) of this section) is approved as
provided under paragraph (b)(4)(iii) of
this section. This paragraph applies
only to a payment made after the fore-
closure sale and before the redemption
to a holder of a lien that was, imme-
diately prior to the foreclosure sale,
superior to the lien foreclosed. A pay-
ment of principal or interest to a sen-
ior lienor shall be taken into account.
Generally, the portion, if any, of a pay-
ment which is to be held in escrow for
the payment of an expense, such as
hazard insurance or real property
taxes, is not considered under this
paragraph. However, a payment by the
escrow agent of a real property tax or
special assessment lien, which was sen-
ior to the lien foreclosed, shall be con-
sidered to be a payment made by the
purchaser or the purchaser’s successor
in interest for purposes of this para-
graph. With respect to real property
taxes assessed after the foreclosure
sale, see paragraph (b)(3)(i) of this sec-
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tion, relating to excess expenses in-
curred by the purchaser.

(ii) Before the expiration of the re-
demption period applicable under para-
graph (a)(2) of this section, the appro-
priate ATF officer shall, in any case
where a redemption is contemplated,
send notice to the purchaser (or the
purchaser’s successor in interest of
record) by certified or registered mail
or hand delivery of the right under
paragraph (b)(4) of this section to re-
quest reimbursement (payable in the
event the right to redeem under 26
U.S.C. 7425(d) is exercised) for a pay-
ment made to a senior lienor. No later
than 15 days after the notice from the
appropriate ATF officer is sent, the re-
quest for reimbursement shall be
mailed or delivered to the office speci-
fied in such notice and shall consist of:

(A) A written itemized statement,
signed by the claimant, of the amount
claimed with respect to a payment
made to a senior lienor, together with
the supporting evidence requested in
the notice from the appropriate ATF
officer, and

(B) A waiver or other document that
will be effective upon redemption by
the United States to discharge the
property from, or transfer to the
United States, any interest in or lien
on the property that may arise under
local law with respect to the payment
made to a senior lienor.

Upon a showing of reasonable cause, an
appropriate ATF officer may, in that
official’s discretion and at any time be-
fore the expiration of the applicable pe-
riod for redemption, grant an extension
for a reasonable period of time to sub-
mit, amend, or supplement a request
for reimbursement. Unless a request
for reimbursement is timely submitted
(determined with regard to any exten-
sion of time granted), no amount shall
be payable to the purchaser or the pur-
chaser’s successor in interest on ac-
count of a payment made to a senior
lienor if the right to redeem under 26
U.S.C. 7425(d) is exercised. A waiver or
other document submitted pursuant to
paragraph (b)(4)(ii) of this section shall
be treated as effective only to the ex-
tent of the amount included in the re-
demption price under this paragraph. If
the right to redeem is not exercised or
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a request for reimbursement is with-
drawn, the appropriate ATF officer
shall, by certified or registered mail or
hand delivery, return to the purchaser
or the purchaser’s successor any waiver
or other document submitted pursuant
to paragraph (b)(4)(ii) of this section as
soon as is practicable.

(ifi) A request for reimbursement
submitted in accordance with para-
graph (b)(4)(ii) of this section shall be
considered to be approved for the total
amount claimed by the purchaser, and
payable in the event the right to re-
deem is exercised, unless the appro-
priate ATF officer sends notice to the
claimant, by certified or registered
mail or hand delivery, of the denial of
the amount claimed within 30 days
after receipt of the request of 15 days
before expiration of the applicable pe-
riod for redemption, whichever is later.
The notification of denial shall state
the grounds for denial. If such notice of
denial is given, the request for reim-
bursement for a payment made to a
senior lienor shall be treated as having
been withdrawn by the purchaser or
the purchaser’s successor and the Bu-
reau shall tender only the amount oth-
erwise payable under paragraph (b)(1)
of this section. If a request for reim-
bursement is treated as having been
withdrawn under the preceding sen-
tence, payment for amounts described
in paragraph (b)(4) of this section may,
in the discretion of the appropriate
ATF officer, be made after the redemp-
tion upon the resolution of the dis-
agreement as to the amount properly
payable under paragraph (b)(1)(iv) of
this section.

(c) Certificate of redemption—(1) In
general. If an appropriate ATF officer
exercises the right of redemption of the
United States described in paragraph
(a) of this section, the appropriate ATF
officer shall apply to the officer des-
ignated by local law, if any, for the
documents necessary to evidence the
fact of redemption and to record title
to the redeemed property in the name
of the United States. If no such officer
has been designated by local law, or if
the officer designated by local law fails
to issue the necessary documents, the
appropriate ATF officer is authorized
to issue a certificate of redemption for
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the property redeemed by the United
States.

(2) Filing. The appropriate ATF offi-
cer shall, without delay, cause either
the documents issued by the local offi-
cer or the certificate of redemption ex-
ecuted by the appropriate ATF officer
to be filed with the local office where
certificates of redemption are gen-
erally filed. If a certificate of redemp-
tion is issued by the appropriate ATF
officer and if the State in which the
real property redeemed by the United
States is situated has no office with
which certificates of redemption may
be filed, the appropriate ATF officer
shall file the certificate of redemption
in the office of the clerk of the United
States district court for the judicial
district in which the redeemed prop-
erty is situated.

(3) Effect of certificate of redemption. A
certificate of redemption executed pur-
suant to paragraph (c)(1) of this sec-
tion, shall constitute prima facie evi-
dence of the regularity of the redemp-
tion. When a certificate of redemption
is recorded, it shall transfer to the
United States all the rights, title, and
interest in and to the redeemed prop-
erty acquired by the person, from
whom the appropriate ATF officer re-
deemed the property, by virtue of the
sale of the property. Therefore, if under
local law the purchaser takes title free
of liens junior to the lien of the fore-
closing lienholder, the United States
takes the title free of such junior liens
upon redemption of the property. If a
certificate of redemption has been er-
roneously prepared and filed because
the redemption was not effective, the
appropriate ATF officer shall issue a
document revoking such certificate of
redemption and such document shall be
conclusively binding upon the United
States against a purchaser of the prop-
erty or a holder of a lien upon the prop-
erty.

(4) Application for release of right of
redemption. Upon application of a
party with a proper interest in the real
property sold in a nonjudicial sale de-
scribed in 26 U.S.C. 7425(b) and §70.204
of this part, which real property is sub-
ject to the right of redemption of the
United States described in this section,
the appropriate ATF officer may, in
that officer’s discretion, release the
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right of redemption with respect to the
property. The application for the re-
lease must be submitted in writing to
an appropriate ATF officer and must
contain such information as the appro-
priate ATF officer may require. If the
appropriate ATF officer determines
that the right of redemption of the
United States is without value, no
amount shall be required to be paid
with respect to the release of the right
of redemption.

(26 U.S.C. 7425(d))

[T.D. ATF-301, 55 FR 47634, Nov. 14, 1990, as
amended by T.D. ATF-450, 66 FR 29027, May
29, 2001]

§70.207 Civil actions by persons other
than taxpayers.

(a) Actions permitted—(1) Wrongful
levy. If a levy has been made on prop-
erty, or property has been sold pursu-
ant to a levy, any person (other than
the person against whom is assessed
the tax out of which such levy arose)
may bring a civil action against the
United States in a district court of the
United States based upon such person’s
claim:

(i) That the person has an interest in,
or a lien on, such property which is
senior to the interest of the United
States; and

(if) That such property was wrong-
fully levied upon.

No action is permitted under 26 U.S.C.
7426(a)(1) unless there has been a levy
upon the property claimed.

(2) Surplus proceeds. If property has
been sold pursuant to levy, any person
(other than the person against whom is
assessed the tax out of which such levy
arose) may bring a civil action against
the United States in a district court of
the United States based upon the claim
that the person:

(i) Has an interest in or lien on such
property junior to that of the United
States; and

(ii) Is entitled to the surplus proceeds
of such sale.

(3) Substituted sale proceeds. Any per-
son who claims to be legally entitled to
all or any part of the amount which is
held as a fund from the sale of property
pursuant to an agreement described in
26 U.S.C. 6325(b)(3) may bring a civil ac-
tion against the United States in a dis-
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trict court of the United States to ob-
tain the relief provided by 26 U.S.C.
7426(b)(4). It is not necessary that the
claimant be a party to the agreement
which provides for the substitution of
the sale proceeds for the property sub-
ject to the lien.

(b) Adjudication—(1) Wrongful levy. If
the court determines that property has
been wrongfully levied upon, the court
may:

(i) Grant an injunction to prohibit
the enforcement of such levy or to pro-
hibit a sale of such property if such
sale would irreparably injure rights in
the property which are superior to the
rights of the United States in such
property; or

(i) Order the return of specific prop-
erty if the United States is in posses-
sion of such property; or

(iii) Grant a judgment for the
amount of money levied upon, with in-
terest thereon at the overpayment rate
established under 26 U.S.C. 6621 from
the date that the officer who made the
levy receives the money wrongfully
levied upon to the date of payment of
such judgment, or

(iv) Grant a judgment for an amount
not exceeding the amount received by
the United States from the sale of such
property (which, in the case of prop-
erty declared purchased by the United
States at a sale, shall be the greater of
the minimum amount determined pur-
suant to 26 U.S.C. 6335(e) or the amount
received by the United States from the
resale of such property), or the fair
market value of such property imme-
diately before the levy, with interest
thereon at the overpayment rate estab-
lished under 26 U.S.C. 6621 from the
date of the sale of the property to the
date of payment of such judgment.

For purposes of paragraph (b)(1) of this
section, a levy is wrongful against a
person (other than the taxpayer
against whom the assessment giving
rise to the levy is made), if the levy is
upon property exempt from levy under
26 U.S.C. 6334, or the levy is upon prop-
erty in which the taxpayer had no in-
terest at the time the lien arose or
thereafter, or the levy is upon property
with respect to which such person is a
purchaser against whom the lien is in-
valid under 26 U.S.C. 6323 or 6324(a)(2)
or (b), or the levy or sale pursuant to
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