§114.10

Federal election must, in advance, re-
imburse the corporation or labor orga-
nization—

(i) In the case of travel to a city
served by regularly scheduled commer-
cial service, the first class air fare;

(ii) In the case of travel to a city not
served by a regularly scheduled com-
mercial service, the usual charter rate.

(2) A candidate, candidate’s agent, or
person traveling on behalf of a can-
didate who uses other means of trans-
portation owned or leased by a corpora-
tion or labor organization must reim-
burse, within a commercially reason-
able time, the corporation or labor or-
ganization at the normal and usual
rental charge.

[41 FR 35955, Aug. 25, 1976, as amended at 45
FR 21210, Apr. 1, 1980; 67 FR 78681, 78682, Dec.
26, 2002]

EFFECTIVE DATE NOTE: At 68 FR 69595, De-
cember 15, 2003, §114.9 was amended by revis-
ing the section heading and removing and re-
serving paragraph (e), effective January 14,
2004. For the convenience of the user, the re-
vised text is set forth below:

§114.9 Use of corporate or labor organiza-
tion facilities.

* * * * *

§114.10 Nonprofit corporations ex-
empt from the prohibitions on mak-
ing independent expenditures and
electioneering communications.

(a) Scope. This section describes those
nonprofit corporations that qualify for
an exemption in 11 CFR 114.2. It sets
out the procedures for demonstrating
qualified nonprofit corporation status,
for reporting independent expenditures
and electioneering communications,
and for disclosing the potential use of
donations for political purposes.

(b) Definitions. For the purposes of
this section—

(1) The promotion of political ideas in-
cludes issue advocacy, election influ-
encing activity, and research, training
or educational activity that is ex-
pressly tied to the organization’s polit-
ical goals.

(2) A corporation’s express purpose in-
cludes:

(i) The corporation’s purpose as stat-
ed in its charter, articles of incorpora-
tion, or bylaws, except that a state-
ment such as ‘“‘any lawful purpose,”
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“any lawful activity,”” or other com-
parable statement will not preclude a
finding under paragraph (c) of this sec-
tion that the corporation’s only ex-
press purpose is the promotion of polit-
ical ideas;

(ii) The corporation’s purpose as pub-
licly stated by the corporation or its
agents; and

(iii) Purposes evidenced by activities
in which the corporation actually en-
gages.

(3)(i) The term business activities in-
cludes but is not limited to:

(A) Any provision of goods or services
that results in income to the corpora-
tion; and

(B) Advertising or promotional activ-
ity which results in income to the cor-
poration, other than in the form of
membership dues or donations.

(if) The term business activities does
not include fundraising activities that
are expressly described as requests for
donations that may be used for polit-
ical purposes, such as supporting or op-
posing candidates.

(4) The term shareholder has the same
meaning as the term stockholder, as de-
fined in 11 CFR 114.1(h).

(c) Qualified nonprofit corporations.
For the purposes of this section, a
qualified nonprofit corporation is a
corporation that has all the character-
istics set forth in paragraphs (c)(1)
through (c)(5) of this section:

(1) Its only express purpose is the
promotion of political ideas, as defined
in paragraph (b)(1) of this section;

(2) It cannot engage in business ac-
tivities;

(3) It has:

(i) No shareholders or other persons,
other than employees and creditors
with no ownership interest, affiliated
in any way that could allow them to
make a claim on the organization’s as-
sets or earnings; and

(ii) No persons who are offered or who
receive any benefit that is a disincen-
tive for them to disassociate them-
selves with the corporation on the
basis of the corporation’s position on a
political issue. Such benefits include
but are not limited to:

(A) Credit cards, insurance policies or
savings plans; and

(B) Training, education, or business
information, other than that which is
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necessary to enable recipients to en-
gage in the promotion of the group’s
political ideas.

@) 1t:

(i) Was not established by a business
corporation or labor organization;

(ii) Does not directly or indirectly
accept donations of anything of value
from business corporations, or labor or-
ganizations; and

(iii) If unable, for good cause, to dem-
onstrate through accounting records
that paragraph (c)(4)(ii) of this section
is satisfied, has a written policy
against accepting donations from busi-
ness corporations or labor organiza-
tions; and

B) It
501(c)(4).

(d) Permitted corporate independent ex-
penditures and electioneering communica-
tions. (1) A qualified nonprofit corpora-
tion may make independent expendi-
tures, as defined in 11 CFR 100.16, with-
out violating the prohibitions against
corporate expenditures contained in 11
CFR part 114.

(2) A qualified nonprofit corporation
may make electioneering communica-
tions, as defined in 11 CFR 100.29, with-
out violating the prohibitions against
corporate expenditures contained in 11
CFR part 114.

(3) Except as provided in paragraphs
(d)(1) and (d)(2) of this section, quali-
fied nonprofit corporations remain sub-
ject to the requirements and limita-
tions of 11 CFR part 114, including
those provisions prohibiting corporate
contributions, whether monetary or in-
kind.

(e) Qualified nonprofit corporations; re-
porting requirements—(1) Procedures for
demonstrating qualified nonprofit cor-
poration status. (i) If a corporation
makes independent expenditures under
paragraph (d)(1) of this section that ag-
gregate in excess of $250 in a calendar
year, the corporation shall certify, in
accordance with paragraph (e)(1)(i)(B)
of this section, that it is eligible for an
exemption from the prohibitions
against corporate expenditures con-
tained in 11 CFR part 114.

(A) This certification is due no later
than the due date of the first inde-
pendent expenditure report required
under paragraph (e)(2)(i) of this sec-
tion.

is described in 26 U.S.C.
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(B) This certification may be made
either as part of filing FEC Form 5
(independent expenditure form) or, if
the corporation is not required to file
electronically under 11 CFR 104.18, by
submitting a letter in lieu of the form.
The letter shall contain the name and
address of the corporation and the sig-
nature and printed name of the indi-
vidual filing the qualifying statement.
The letter shall also certify that the
corporation has the characteristics set
forth in paragraphs (c)(1) through (c)(5)
of this section. A corporation that does
not have all of the characteristics set
forth in paragraphs (c)(1) through (c)(5)
of this section, but has been deemed
entitled to qualified nonprofit corpora-
tion status by a court of competent ju-
risdiction in a case in which the same
corporation was a party, may certify
that application of the court’s ruling
to the corporation’s activities in a sub-
sequent year entitles the corporation
to qualified nonprofit corporation sta-
tus. Such certification shall be in-
cluded in the letter submitted in lieu of
the FEC form.

(i) If a corporation makes election-
eering communications under para-
graph (d)(2) of this section that aggre-
gate in excess of $10,000 in a calendar
year, the corporation shall certify, in
accordance with paragraph (e)(1)(ii)(B)
of this section, that it is eligible for an
exemption from the prohibitions
against corporate expenditures con-
tained in 11 CFR part 114.

(A) This certification is due no later
than the due date of the first election-
eering communication statement re-
quired under paragraph (e)(2)(ii) of this
section.

(B) This certification must be made
as part of filing FEC Form 9 (election-
eering communication form).

(2) Reporting independent expenditures
and electioneering communications. (i)
Qualified nonprofit corporations that
make independent expenditures aggre-
gating in excess of $250 in a calendar
year shall file reports as required by 11
CFR part 104.

(if) Qualified nonprofit corporations
that make electioneering communica-
tions aggregating in excess of $10,000 in
a calendar year shall file statements as
required by 11 CFR 104.14.
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(f) Solicitation; disclosure of use of con-
tributions for political purposes. When-
ever a qualified nonprofit corporation
solicits donations, the solicitation
shall inform potential donors that
their donations may be used for polit-
ical purposes, such as supporting or op-
posing candidates.

(9) Non-authorization notice. Qualified
nonprofit corporations making inde-
pendent expenditures or electioneering
communications under this section
shall comply with the requirements of
11 CFR 110.11.

(h) Segregated bank account. A quali-
fied nonprofit corporation may, but is
not required to, establish a segregated
bank account into which it deposits
only funds donated or otherwise pro-
vided by individuals, as described in 11
CFR part 104, from which it makes dis-
bursements for electioneering commu-
nications.

(i) Activities prohibited by the Internal
Revenue Code. Nothing in this section
shall be construed to authorize any or-
ganization exempt from taxation under
26 U.S.C. 501(a), including any qualified
nonprofit corporation, to carry out any
activity that it is prohibited from un-
dertaking by the Internal Revenue
Code, 26 U.S.C. 501, et seq.

[60 FR 35305, July 6, 1995, as amended at 65
FR 38424, June 21, 2000; 67 FR 65211, Oct. 23,
2002]

EDITORIAL NOTE: At 67 FR 78682, Dec. 26,
2002, §114.10(e)(2) was amended by removing
“109.2”” and adding ‘‘109.10”’. However, this
reference does not exist.

§114.11 Employee participation plans.

(a) A corporation may establish and
administer an employee participation
plan (i.e. a trustee plan) which is a po-
litical giving program in which a cor-
poration pays the cost of establishing
and administering separate bank ac-
counts for any employee who wishes to
participate. The cost of administering
and establishing includes the payment
of costs for a payroll deduction or
check-off plan and the cost of main-
taining the separate bank accounts.

(1) The employees must exercise com-
plete control and discretion over the
disbursement of the monies in their ac-
counts.

(2) The trustee, bank, or other ad-
ministrator shall not provide the cor-
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poration or its separate segregated
fund any report of the source or recipi-
ent of any contribution(s) or dona-
tion(s) into or out of any account or of
the amount any employee has in an ac-
count.

(3) The trustee, bank, or other ad-
ministrator may provide the corpora-
tion or its separate segregated fund
with a periodic report limited to infor-
mation about the total number of em-
ployees in the program, the total num-
ber of funds in all the accounts com-
bined, and the total amount of con-
tributions made to all candidates and
committees combined.

(4) No stockholder, director, or em-
ployee of the corporation or its sepa-
rate segregated fund may exert pres-
sure of any kind to induce participa-
tion in the program.

(5) No stockholder, director, or em-
ployee of the corporation or its sepa-
rate segregated fund may exercise any
direction or control, either oral or
written, over contributions by partici-
pants in the program to any candidate,
group of candidates, political party, or
other person.

(b) An employee participation plan
must be made available to all employ-
ees including members of a labor orga-
nization who are employees of the cor-
poration. Communications about par-
ticipation in the plan may be con-
ducted by either the corporation or the
labor organization or both.

(c) A labor organization may estab-
lish and administer an employee par-
ticipation plan subject to the above
provisions, except that the cost shall
be borne by the labor organization.

(d) The method used to transmit em-
ployee or member contributions to the
candidate or political committee may
not in any manner identify the cor-
poration or labor organization which
established the employee particiption
plan.

[41 FR 35955, Aug. 25, 1976]

§114.12 Incorporation of political com-
mittees; payment of fringe benefits.

(a) An organization may incorporate
and not be subject to the provisions of
this part if the organization incor-
porates for liability purposes only, and
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