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both agencies) after SBA receives the 
request for a formal appeal. 

(3) The SBA Associate Administrator 
for Government Contracting (AA/GC) 
will make a final determination, in 
writing, to issue or to deny the COC. 

(j) Decision by SBA Headquarters where 
contract value exceeds $25 million. (1) 
Prior to taking final action, SBA Head-
quarters will contact the contracting 
agency at the secretariat level or agen-
cy equivalent and afford it the fol-
lowing options: 

(i) Ask SBA Headquarters to suspend 
the case so that the agency can meet 
with Headquarters personnel and re-
view all documentation contained in 
the case file; or 

(ii) Submit to SBA Headquarters for 
evaluation any information which the 
contracting agency believes has not 
been considered. 

(2) After reviewing all available in-
formation, the AA/GC will make a final 
decision to either issue or deny the 
COC. If the AA/GC’s decision is to deny 
the COC, the applicant and contracting 
agency will be informed in writing by 
the Area Office. If the decision is to 
issue the COC, a letter certifying the 
responsibility of the firm will be sent 
to the contracting agency by Head-
quarters and the applicant will be in-
formed of such issuance by the Area Of-
fice. Except as set forth in paragraph 
(l) of this section, there can be no fur-
ther appeal or reconsideration of the 
decision of the AA/GC. 

(k) Notification of denial of COC. The 
notification to an unsuccessful appli-
cant following either an Area Director 
or a Headquarters denial of a COC will 
briefly state all reasons for denial and 
inform the applicant that a meeting 
may be requested with appropriate 
SBA personnel to discuss the denial. 
Upon receipt of a request for such a 
meeting, the appropriate SBA per-
sonnel will confer with the applicant 
and explain the reasons for SBA’s ac-
tion. The meeting does not constitute 
an opportunity to rebut the merits of 
the SBA’s decision to deny the COC, 
and is for the sole purpose of giving the 
applicant the opportunity to correct 
deficiencies so as to improve its ability 
to obtain future contracts either di-
rectly or, if necessary, through the 
issuance of a COC. 

(l) Reconsideration of COC after 
issuance. (1) An approved COC may be 
reconsidered and possibly rescinded, at 
the sole discretion of SBA, where an 
award of the contract has not occurred, 
and one of the following circumstances 
exists: 

(i) The COC applicant submitted false 
or omitted materially adverse informa-
tion; 

(ii) New materially adverse informa-
tion has been received relating to the 
current responsibility of the applicant 
concern; or 

(iii) The COC has been issued for 
more than 60 days (in which case SBA 
may investigate the firm’s current cir-
cumstances). 

(2) Where SBA reconsiders and reaf-
firms the COC the procedures under 
paragraph (h) of this section do not 
apply. 

(m) Effect of a COC. By the terms of 
the Act, a COC is conclusive as to re-
sponsibility. Where SBA issues a COC 
on behalf of a small business with re-
spect to a particular contract, con-
tracting officers are required to award 
the contract without requiring the 
firm to meet any other requirement 
with respect to responsibility. 

(n) Effect of Denial of COC. Denial of 
a COC by SBA does not preclude a con-
tracting officer from awarding a con-
tract to the referred firm, nor does it 
prevent the concern from making an 
offer on any other procurement. 

(o) Monitoring performance. Once a 
COC has been issued and a contract 
awarded on that basis, SBA will mon-
itor contractor performance. 

[61 FR 3312, Jan. 31, 1996; 61 FR 7987, Mar. 1, 
1996]

§ 125.6 Prime contractor performance 
requirements (limitations on sub-
contracting). 

(a) In order to be awarded a full or 
partial small business set-aside con-
tract, an 8(a) contract, or an unre-
stricted procurement where a concern 
has claimed a 10 percent small dis-
advantaged business (SDB) price eval-
uation preference, a small business 
concern must agree that: 

(1) In the case of a contract for serv-
ices (except construction), the concern 
will perform at least 50 percent of the 
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cost of the contract incurred for per-
sonnel with its own employees. 

(2) In the case of a contract for sup-
plies or products (other than procure-
ment from a non-manufacturer in such 
supplies or products), the concern will 
perform at least 50 percent of the cost 
of manufacturing the supplies or prod-
ucts (not including the costs of mate-
rials). 

(3) In the case of a contract for gen-
eral construction, the concern will per-
form at least 15 percent of the cost of 
the contract with its own employees 
(not including the costs of materials). 

(4) In the case of a contract for con-
struction by special trade contractors, 
the concern will perform at least 25 
percent of the cost of the contract with 
its own employees (not including the 
cost of materials). 

(b) Definitions. The following defini-
tions apply to this section: 

(1) Cost of the contract. All allowable 
direct and indirect costs allocable to 
the contract, excluding profit or fees. 

(2) Cost of contract performance in-
curred for personnel. Direct labor costs 
and any overhead which has only direct 
labor as its base, plus the concern’s 
General and Administrative rate multi-
plied by the labor cost. 

(3) Cost of manufacturing. Those costs 
incurred by the firm in the production 
of the end item being acquired. These 
are costs associated with the manufac-
turing process, including the direct 
costs of fabrication, assembly, or other 
production activities, and indirect 
costs which are allocable and allow-
able. The cost of materials, as well as 
the profit or fee from the contract, are 
excluded. 

(4) Cost of materials. Includes costs of 
the items purchased, handling and as-
sociated shipping costs for the pur-
chased items (which includes raw ma-
terials), off-the-shelf items (and simi-
lar proportionately high-cost common 
supply items requiring additional man-
ufacturing or incorporation to become 
end items), special tooling, special 
testing equipment, and construction 
equipment purchased for and required 
to perform on the contract. In the case 
of a supply contract, the acquisition of 
services or products from outside 
sources following normal commercial 

practices within the industry are also 
included. 

(5) Off-the-shelf item. An item pro-
duced and placed in stock by a manu-
facturer, or stocked by a distributor, 
before orders or contracts are received 
for its sale. The item may be commer-
cial or may be produced to military or 
Federal specifications or description. 
Off-the-shelf items are also known as 
Nondevelopmental Items (NDI). 

(6) Personnel. Individuals who are 
‘‘employees’’ under § 121.106 of this 
chapter. 

(7) Subcontracting. That portion of the 
contract performed by a firm, other 
than the concern awarded the contract, 
under a second contract, purchase 
order, or agreement for any parts, sup-
plies, components, or subassemblies 
which are not available off-the-shelf, 
and which are manufactured in accord-
ance with drawings, specifications, or 
designs furnished by the contractor, or 
by the government as a portion of the 
solicitation. Raw castings, forgings, 
and moldings are considered as mate-
rials, not as subcontracting costs. 
Where the prime contractor has been 
directed by the Government to use any 
specific source for parts, supplies, com-
ponents subassemblies or services, the 
costs associated with those purchases 
will be considered as part of the cost of 
materials, not subcontracting costs. 

(c) Compliance will be considered an 
element of responsibility and not a 
component of size eligibility. 

(d) The period of time used to deter-
mine compliance will be the period of 
performance which the evaluating 
agency uses to evaluate the proposal or 
bid. If the evaluating agency fails to 
articulate in its solicitation the period 
of performance it will use to evaluate 
the proposal or bid, the base contract 
period, excluding options, will be used 
to determine compliance. In indefinite 
quantity contracts, performance over 
the guaranteed minimum will be used 
to determine compliance unless the 
evaluating agency articulates a dif-
ferent period of performance which it 
will use to evaluate the proposal or bid 
in its solicitation. 

(e) Work to be performed by subsidi-
aries or other affiliates of a concern is 
not counted as being performed by the 
concern for purposes of determining 
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whether the concern will perform the 
required percentage of work. 

(f) The procedures of § 125.5 apply 
where the contracting officer deter-
mines non-compliance, the procure-
ment is a full or partial small business 
set-aside or an SDB has claimed a pref-
erence, and refers the matter to SBA 
for a COC determination. 

(g) Where an offeror is exempt from 
affiliation under § 121.103(f)(3) of this 
chapter and qualifies as a small busi-
ness concern, the performance of work 
requirements set forth in this section 
apply to the cooperative effort of the 
team or joint venture, not its indi-
vidual members. 

[61 FR 3312, Jan. 31, 1996; 61 FR 39305, July 20, 
1996; as amended at 64 FR 57372, Oct. 25, 1999; 
65 FR 45835, July 26, 2000]

§ 125.7 What is the Very Small Busi-
ness program? 

(a) The Very Small Business (VSB) 
program is an extension of the small 
business set-aside program, adminis-
tered by SBA as a pilot to increase op-
portunities for VSB concerns. Procure-
ment requirements, including con-
struction requirements, estimated to 
be between $2,500 and $50,000 must be 
reserved for eligible VSB concerns if 
the criteria in paragraph (c) of this sec-
tion are met. 

(b) Definitions. (1) The term designated 
SBA district means the geographic area 
served by any of the following SBA dis-
trict offices: 

(i) Albuquerque, NM, serving New 
Mexico; 

(ii) Los Angeles, CA, serving the fol-
lowing counties in California: Los An-
geles, Santa Barbara, and Ventura; 

(iii) Boston, MA, serving Massachu-
setts; 

(iv) Louisville, KY, serving Ken-
tucky; 

(v) Columbus, OH, serving the fol-
lowing counties in Ohio: Adams, Allen, 
Ashland, Athens, Auglaize, Belmont, 
Brown, Butler, Champaign, Clark, 
Clermont, Clinton, Coshocton, 
Crawford, Darke, Delaware, Fairfield, 
Fayette, Franklin, Gallia, Greene, 
Guernsey, Hamilton, Hancock, Hardin, 
Highland, Hocking, Holmes, Jackson, 
Knox, Lawrence, Licking, Logan, Madi-
son, Marion, Meigs, Mercer, Miami, 
Monroe, Montgomery, Morgan, Mor-

row, Muskingum, Noble, Paulding, 
Perry, Pickaway, Pike, Preble, Put-
nam, Richland, Ross, Scioto, Shelby, 
Union, Van Wert, Vinton, Warren, 
Washington, and Wyandot; 

(vi) New Orleans, LA, serving Lou-
isiana; 

(vii) Detroit, MI, serving Michigan; 
(viii) Philadelphia, PA, serving the 

State of Delaware and the following 
counties in Pennsylvania: Adams, 
Berks, Bradford, Bucks, Carbon, Ches-
ter, Clinton, Columbia, Cumberland, 
Dauphin, Delaware, Franklin, Fulton, 
Huntington, Juniata, Lackawanna, 
Lancaster, Lebanon, Lehigh, Luzerne, 
Lycoming, Mifflin, Monroe, Mont-
gomery, Montour, Northampton, 
Northumberland, Philadelphia, Perry, 
Pike, Potter, Schuylkill, Snyder, Sul-
livan, Susquehanna, Tioga, Union, 
Wayne, Wyoming, and York; 

(ix) El Paso, TX, serving the fol-
lowing counties in Texas: Brewster, 
Culberson, El Paso, Hudspeth, Jeff 
Davis, Pecos, Presidio, Reeves, and 
Terrell; and 

(x) Santa Ana, CA, serving the fol-
lowing counties in California: Orange, 
Riverside, and San Bernadino. 

(2) The term very small business or 
VSB means a concern whose head-
quarters is located within the geo-
graphic area served by a designated 
SBA district and, together with its af-
filiates, has no more than 15 employees 
and has average annual receipts that 
do not exceed $1 million. The terms 
concerns, affiliates, average annual re-
ceipts, and employees have the meaning 
given to them in §§ 121.105, 121.103, 
121.104, and 121.106, respectively, of this 
chapter. 

(c)(1) A contracting officer must set 
aside for VSB concerns each procure-
ment that has an anticipated dollar 
value between $2,500 and $50,000 if: 

(i) In the case of a procurement for 
manufactured or supply items: 

(A) The buying activity is located 
within the geographical area served by 
a designated SBA district, and 

(B) There is a reasonable expectation 
of obtaining offers from two or more 
responsible VSB concerns 
headquartered within the geographical 
area served by that designated SBA 
district that are competitive in terms 
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