Federal Aviation Administration, DOT

Subpart B—Protests

§17.11 Matters not subject to protest.

The following matters may not be
protested before the Office of Dispute
Resolution for Acquisition:

(a) FAA purchases from or through,
state, local, and tribal governments
and public authorities;

(b) FAA purchases from or through
other federal agencies;

(c) Grants;

(d) Cooperative agreements;

(e) Other transactions which do not
fall into the category of procurement
contracts subject to the AMS.

§17.13 Dispute resolution process for
protests.

(a) Protests concerning FAA SIRs or
contract awards shall be resolved pur-
suant to this part.

(b) The offeror initially should at-
tempt to resolve any issues concerning
potential protests with the CO. The CO,
in coordination with FAA legal coun-
sel, will make reasonable efforts to an-
swer questions promptly and com-
pletely, and, where possible, to resolve
concerns or controversies.

(c) Offerors or prospective offerors
shall file a protest with the Office of
Dispute Resolution for Acquisition in
accordance with §17.15. The protest
time limitations set forth in §17.15 will
not be extended by attempts to resolve
a potential protest with the CO. Other
than the time limitations specified in
§17.15 for the filing of protests, the Of-
fice of Dispute Resolution for Acquisi-
tion retains the discretion to modify
any time constraints imposed in con-
nection with protests.

(d) In accordance with §17.17, the Of-
fice of Dispute Resolution for Acquisi-
tion shall convene a status conference
for the protest. Under the procedures
set forth in that section, the parties
generally will either decide to utilize
Alternative Dispute Resolution (ADR)
techniques to resolve the protest, pur-
suant to subpart D of this part, or they
will proceed under the Default Adju-
dicative Process set forth in subpart E
of this part. However, as provided in
§17.31(c), informal ADR techniques
may be utilized simultaneously with
ongoing adjudication.

§17.15
(e) The Office of Dispute Resolution
for Acquisition Director shall des-
ignate Dispute Resolution Officers

(DROs) or Special Masters for protests.

(f) Multiple protests concerning the
same SIR, solicitation, or contract
award may be consolidated at the dis-
cretion of the Office of Dispute Resolu-
tion for Acquisition, and assigned to a
single DRO or Special Master for adju-
dication.

(g) Procurement activities, and,
where applicable, contractor perform-
ance pending resolution of a protest
shall continue during the pendency of a
protest, unless there is a compelling
reason to suspend or delay all or part
of the procurement activities. Pursu-
ant to §§17.15(d) and 17.17(b), the Office
of Dispute Resolution for Acquisition
may recommend suspension of award
or delay of contract performance, in
whole or in part, for a compelling rea-
son. A decision to suspend or delay pro-
curement activities or contractor per-
formance would be made in writing by
the FAA Administrator or the Admin-
istrator’s delegee.

§17.15

(a) Only an interested party may file
a protest, and shall initiate a protest
by filing a written protest with the Of-
fice of Dispute Resolution for Acquisi-
tion within the times set forth below,
or the protest shall be dismissed as un-
timely:

(1) Protests based upon alleged im-
proprieties in a solicitation or a SIR
that are apparent prior to bid opening
or the time set for receipt of initial
proposals shall be filed prior to bid
opening or the time set for the receipt
of initial proposals.

(2) In procurements where proposals
are requested, alleged improprieties
that do not exist in the initial solicita-
tion, but which are subsequently incor-
porated into the solicitation, must be
protested not later than the next clos-
ing time for receipt of proposals fol-
lowing the incorporation;

(3) For protests other than those re-
lated to alleged solicitation impropri-
eties, the protest must be filed on the
later of the following two dates:

(i) Not later than seven (7) business
days after the date the protester knew
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§17.15

or should have known of the grounds
for the protest; or

(ii) If the protester has requested a
post-award debriefing from the FAA
Product Team, not later than five (5)
business days after the date on which
the Product Team holds that debrief-
ing.

(b) Protest shall be filed at:

(1) Office of Dispute Resolution for
Acquisition, AGC-70, Federal Aviation
Administration, 400 7th Street, SW.,
Room 8332, Washington, DC 20590, Tele-
phone: (202) 366-6400, Facsimile: (202)
366-7400; or

(2) Other address as shall be pub-
lished from time to time in the FED-
ERAL REGISTER.

(c) A Protest shall be in writing, and
set forth:

(1) The protester’s name, address,
telephone number, and facsimile (FAX)
number;

(2) The name, address, telephone
number, and FAX number of a person
designated by the protester (Protester
Designee), and who shall be duly au-
thorized to represent the protester, to
be the point of contact;

(3) The SIR number or, if available,
the contract number and the name of
the CO;

(4) The basis for the protester’s sta-
tus as an interested party;

(5) The facts supporting the timeli-
ness of the protest;

(6) Whether the protester requests a
protective order, the material to be
protected, and attach a redacted copy
of that material;

(7) A detailed statement of both the
legal and factual grounds of the pro-
test, and attach one (1) copy of each
relevant document;

(8) The remedy or remedies sought by
the protester, as set forth in §17.21;

(9) The signature of the Protester
Designee, or another person duly au-
thorized to represent the protester.

(d) If the protester wishes to request
a suspension or delay of the procure-
ment, in whole or in part, and believes
there are compelling reasons that, if
known to the FAA, would cause the
FAA to suspend or delay the procure-
ment because of the protested action,
the protester shall:

(1) Set forth each such compelling
reason, supply all facts supporting the
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protester’s position, identify each per-
son with knowledge of the facts sup-
porting each compelling reason, and
identify all documents that support
each compelling reason.

(2) Clearly identify any adverse con-
sequences to the protester, the FAA, or
any interested party, should the FAA
not suspend or delay the procurement.

(e) At the same time as filing the
protest with the Office of Dispute Reso-
lution for Acquisition, the protester
shall serve a copy of the protest on the
CO and any other official designated in
the SIR for receipt of protests by
means reasonably calculated to be re-
ceived by the CO on the same day as it
is to be received by the Office of Dis-
pute Resolution for Acquisition. The
protest shall include a signed state-
ment from the protester, certifying to
the Office of Dispute Resolution for Ac-
quisition the manner of service, date,
and time when a copy of the protest
was served on the CO and other des-
ignated official(s).

(f) Upon receipt of the protest, the
CO shall inform the Office of Dispute
Resolution for Acquisition of the
names, addresses, and telephone and
facsimile numbers of the awardee and/
or other interested parties, if known,
and shall, in such notice, designate a
person as the point of contact for the
Office of Dispute Resolution for Acqui-
sition by facsimile. The CO shall also
notify the awardee and/or interested
parties in writing of the existence of
the protest the same day as the CO pro-
vides the foregoing information to the
Office of Dispute Resolution for Acqui-
sition. The awardee and/or interested
parties shall notify the ODRA in writ-
ing, of their interest in participating in
the protest as intervenors within two
(2) business days of receipt of the CO’s
notification, and shall, in such notice,
designate a person as the point of con-
tact for the ODRA. Such notice may be
submitted to the ODRA by facsimile.

(g) The Office of Dispute Resolution
for Acquisition has discretion to des-
ignate the parties who shall participate
in the protest as intervenors. For
awarded contracts, only the awardee
may participate as an intervenor.

[Doc. No. FAA-1998-4379, 64 FR 32936, June 18,
1999; 64 FR 47362, Aug. 31, 1999]
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