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whether the rates and charges are rea-
sonable based on other like operations
in the port of entry area, and whether
there is uniform treatment under like
circumstances among zone users.

(3) The Executive Secretary will re-
view the schedule to determine wheth-
er it contains sufficient information
for users concerning the operation of
the facility and a statement of rates
and charges as provided in paragraph
(b)(2) of this section. If the Executive
Secretary determines that the schedule
satisfies these requirements, the Exec-
utive Secretary will notify the zone
grantee, unless there is a basis for re-
view under paragraph (b)(5) of this sec-
tion. A copy of the schedule shall be
available for public inspection at the
offices of the zone grantee and oper-
ator. The zone grantee shall send a
copy to the Port Director, who may
submit comments to the Executive
Secretary.

(4) Amendments to the schedule shall
be prepared and submitted in the man-
ner described in paragraphs (b)(1)
through (b)(3) of this section, and listed
in the concluding section of the sched-
ule, with dates.

(5) A zone user or prospective user
showing good cause may object to the
zone or subzone fee on the basis that it
is not reasonable, fair and uniform, by
submitting to the Executive Secretary
a complaint in writing with supporting
information. The Executive Secretary
will review the complaint and issue a
report and decision, which will be final
unless appealed to the Board within 30
days. The Board or the Executive Sec-
retary may otherwise initiate a review
for cause. The factors considered in re-
viewing reasonableness and fairness,
will include:

(i) The going-rates and charges for
like operations in the area and the
extra costs of operating a zone, includ-
ing return on investment; and

(ii) In the case of subzones, the value
of actual services rendered by the zone
grantee or operator, and reasonable
out-of-pocket expenses.

[56 FR 50798, Oct. 8, 1991, as amended at 62 FR
53535, Oct. 15, 1997]
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§400.43 Restriction and prohibition of
certain zone operations.

(a) In general. After review, the Board
may restrict or prohibit any admission
of merchandise into a zone project or
operation in a zone project when it de-
termines that such activity is detri-
mental to the public interest, health or
safety.

(b) Initiation of review. The Board
may conduct a proceeding, or the Exec-
utive Secretary a review, to consider a
restriction or prohibition under para-
graph (a) of this section either self-ini-
tiated, or in response to a complaint
made to the Board by a party directly
affected by the activity in question and
showing good cause.

§400.44 Zone-restricted merchandise.

(a) In general. Merchandise which has
been given export status by Customs
officials (‘‘zone-restricted merchan-
dise’’—19 CFR 146.44) may be returned
to the Customs Territory of the United
States only when the Board determines
that the return would be in the public
interest. Such returns are subject to
the Customs laws and the payment of
applicable duties and excise taxes (19
U.S.C. 8lc, 4th proviso).

(b) Criteria. In making the determina-
tion described in paragraph (a) of this
section, the Board will consider:

(1) The intent of the parties;

(2) Why the goods cannot be ex-
ported;

(3) The public benefit involved in al-
lowing their return; and

(4) The recommendation of the Port
Director.

(c) Procedure. (1) A request for au-
thority to return ‘‘zone-restricted”
merchandise into Customs territory
shall be made to the Executive Sec-
retary in letter form by the zone grant-
ee or operator of the zone in which the

merchandise is located, with sup-
porting information and documenta-
tion.

(2) The Executive Secretary will in-
vestigate the request and prepare a re-
port for the Board.

(3) The Executive Secretary may act
for the Board under this section in
cases involving merchandise valued at
500,000 dollars or less, provided requests



