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inspection shall be prohibited or other-
wise disrupted from commencing, con-
tinuing or concluding during other
hours.

(h) Health and safety regulations and
requirements. In carrying out their ac-
tivities, the Inspection Team and Host
Team shall observe federal, state, and
local health and safety regulations and
health and safety requirements estab-
lished at the inspection site, including
those for the protection of controlled
environments within a facility and for
personal safety. Such health and safety
regulations and requirements will be
set forth in, but will not necessarily be
limited to, the facility agreement, if
applicable.

(i) Preliminary factual findings. Upon
completion of an inspection, the In-
spection Team will meet with the Host
Team and facility personnel to review
the written preliminary findings of the
Inspection Team and to clarify ambi-
guities. The Host Team will discuss the
preliminary findings with the facility,
and the Host Team Leader will take
into consideration the facility’s input
when providing official comment on
the preliminary findings to the Inspec-
tion Team. This meeting will be com-
pleted not later than 24 hours after the
completion of the inspection.

§716.5 Notification, duration and fre-
quency of inspections.

(a) Notification. (1)(i) Content of notice.
Inspections of facilities may be made
only upon issuance of written notice by
the United States National Authority
(USNA) to the owner and to the oper-
ator, occupant or agent in charge of
the premises to be inspected. The De-
partment of Commerce will also pro-
vide a separate Host Team notification
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to the inspection point of contact iden-
tified in declarations submitted by the
facility. If the United States is unable
to provide actual written notice to the
owner, operator, or agent in charge,
the Department of Commerce, or if the
Department of Commerce is unable,
the Federal Bureau of Investigation,
may post notice prominently at the fa-
cility to be inspected. The notice shall
include all appropriate information
provided by the OPCW to the USNA
concerning:

(A) The type of inspection;

(B) The basis for the selection of the
facility or location for the type of in-
spection sought;

(C) The time and date that the in-
spection will begin and the period cov-
ered by the inspection; and

(D) The names and titles of the in-
spectors.

(ii) In addition to appropriate infor-
mation provided by the OPCW in its
notification to the USNA, the Depart-
ment of Commerce’s Host Team notifi-
cation will request that the facility in-
dicate whether it will consent to an in-
spection, and will state whether an ad-
vance team is available to assist the
site in preparation for the inspection.
If an advance team is available, facili-
ties that request advance team assist-
ance are not required to reimburse the
U.S. Government for costs associated
with these activities. If a facility does
not agree to provide consent to an in-
spection within four hours of receipt of
the Host Team notification, BIS in-
tends to seek an administrative war-
rant.

(iii) The following table sets forth
the notification procedures for inspec-
tion:

TABLE TO §716.5(a)(1)

Activity

Agency action

Facility action

(A) OPCW notification of in-
spection.

(1) U.S. National Authority transmits actual written notice and
inspection authorization to the owner and operator, occu-
pant, or agent in charge via facsimile within 6 hours.

(2) Upon notification from the U.S. National Authority, BIS im-
mediately transmits Host Team natification via facsimile to
the inspection point of contact to ascertain whether the fa-
cility (1) grants consent and (2) requests assistance in pre-
paring for the inspection. In absence of consent within four
hours of transmission, BIS intends to seek an administra-
tive warrant.
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(i)Acknowledge receipt of fax.

(i) Indicates whether it grants
consent.

(if) May request advance team
support. No requirement for
reimbursement of U.S. Gov-
ernment’s services.
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TABLE TO §716.5(a)(1)—Continued

Activity

Agency action

Facility action

(B) Preparation for inspection ..

(1) BIS advance team arrives in the vicinity of the facility to
be inspected 1-2 days after OPCW notification for logistical
and administrative preparations.

(i) If advance team support is
provided, facility works with
the advance team on in-
spection-related issues.

(2) Timing of notice. (i) Schedule 1 fa-
cilities. For declared Schedule 1 facili-
ties, the Technical Secretariat will no-
tify the USNA of an initial inspection
not less than 72 hours prior to arrival
of the inspection team in the United
States, and will notify the USNA of a
routine inspection not less than 24
hours prior to arrival of the Inspection
Team in the United States. The USNA
will provide written notice to the
owner and to the operator, occupant or
agent in charge of the premises within
six hours of receiving notification from
the OPCW Technical Secretariat or as
soon as possible thereafter. The De-
partment of Commerce will provide
Host Team notice to the inspection
point of contact of the facility as soon
as possible after the OPCW notifies the
USNA of the inspection.

(ii) Schedule 2 plant sites. For declared
Schedule 2 plant sites, the Technical
Secretariat will notify the USNA of an
initial or routine inspection not less
than 48 hours prior to arrival of the In-
spection Team at the plant site to be
inspected. The USNA will provide writ-
ten notice to the owner and to the op-
erator, occupant or agent in charge of
the premises within six hours of receiv-
ing notification from the OPCW Tech-
nical Secretariat or as soon as possible
thereafter. The Department of Com-
merce will provide Host Team notice to
the inspection point of contact at the
plant site as soon as possible after the
OPCW notifies the USNA of the inspec-
tion.

(iii) Schedule 3 and unscheduled dis-
crete organic chemical plant sites. For de-
clared Schedule 3 and unscheduled dis-
crete organic chemical plant sites, the
Technical Secretariat will notify the
USNA of an initial or routine inspec-
tion not less than 120 hours prior to ar-
rival of the Inspection Team at the
plant site to be inspected. The USNA
will provide written notice to the
owner and to the operator, occupant or

agent in charge of the premises within
six hours of receiving notification from
the OPCW Technical Secretariat or as
soon as possible thereafter. The De-
partment of Commerce will provide
Host Team notice to the inspection
point of contact of the plant site as
soon as possible after the OPCW noti-
fies the USNA of the inspection.

(b) Period of inspections. (1) Schedule 1
facilities. For a declared Schedule 1 fa-
cility, the Convention does not specify
a maximum duration for an initial in-
spection. The estimated period of rou-
tine inspections will be as stated in the
facility agreement, unless extended by
agreement between the Inspection
Team and the Host Team Leader. The
Host Team Leader will consult with
the inspected facility on any request
for extension of an inspection prior to
making an agreement with the Inspec-
tion Team. Activities involving the
pre-inspection briefing and preliminary
findings are in addition to inspection
activities. See §716.4 (c) and (i) for a de-
scription of these activities.

(2) Schedule 2 plant sites. For declared
Schedule 2 plant sites, the maximum
duration of initial and routine inspec-
tions shall be 96 hours, unless extended
by agreement between the Inspection
Team and the Host Team Leader. The
Host Team Leader will consult with
the inspected plant site on any request
for extension of an inspection prior to
making an agreement with the Inspec-
tion Team. Activities involving the
pre-inspection briefing and preliminary
findings are in addition to inspection
activities. See §716.4 (c) and (i) for a de-
scription of these activities.

(3) Schedule 3 and discrete organic
chemical plant sites. For declared Sched-
ule 3 or unscheduled discrete organic
chemical plant sites, the maximum du-
ration of initial and routine inspec-
tions shall be 24 hours, unless extended
by agreement between the Inspection
Team and the Host Team Leader. The
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Host Team Leader will consult with
the inspected plant site on any request
for extension of an inspection prior to
making an agreement with the Inspec-
tion Team. Activities involving the
pre-inspection briefing and preliminary
findings are in addition to inspection
activities. See §716.4 (c) and (i) for a de-
scription of these activities.

(c) Frequency of inspections. The fre-
quency of inspections is as follows:

(1) Schedule 1 facilities. As provided by
the Convention, the frequency of in-
spections at declared Schedule 1 facili-
ties is determined by the OPCW based
on the risk to the object and purpose of
the Convention posed by the quantities
of chemicals produced, the characteris-
tics of the facility and the nature of
the activities carried out at the facil-
ity. The frequency of inspections will
be stated in the facility agreement.

(2) Schedule 2 plant sites. As provided
by the Convention and the Act, the
maximum number of inspections at de-
clared Schedule 2 plant sites is 2 per
calendar year per plant site. The OPCW
will determine the frequency of routine
inspections for each declared Schedule
2 plant site based on the inspectors’ as-
sessment of the risk to the object and
purpose of the Convention posed by the
relevant chemicals, the characteristics
of the plant site, and the nature of the
activities carried out there. The fre-
quency of inspections will be stated in
the facility agreement, if applicable.

(3) Schedule 3 plant sites. As provided
by the Convention, no declared Sched-
ule 3 plant site may receive more than
two inspections per calendar year and
the combined number of inspections of
Schedule 3 and unscheduled discrete or-
ganic chemical plant sites in the
United States may not exceed 20 per
calendar year.

(4) Unscheduled Discrete Organic Chem-
ical plant sites. As provided by the Con-
vention, no declared UDOC plant site
may receive more than two inspections
per calendar year and the combined
number of inspections of Schedule 3
and unscheduled discrete organic
chemical plant sites in the United
States may not exceed 20 per calendar
year.

§716.6

§716.6 Facility agreements.

(a) Description and requirements. A fa-
cility agreement is a site-specific
agreement between the U.S. Govern-
ment and the OPCW. Its purpose is to
define procedures for inspections of a
specific declared facility that is subject
to inspection because of the type or
amount of chemicals it produces, proc-
esses or consumes.

(1) Schedule 1 facilities. The Conven-
tion requires that facility agreements
be concluded between the United
States and the OPCW for all declared
Schedule 1 facilities.

(2) Schedule 2 plant sites. The USNA
will ensure that such facility agree-
ments are concluded with the OPCW
unless the owner, operator, occupant or
agent in charge of the plant site and
the OPCW Technical Secretariat agree
that such a facility agreement is not
necessary.

(3) Schedule 3 and unscheduled discrete
organic chemical plant sites. If the
owner, operator, occupant or agent in
charge of a declared Schedule 3 or un-
scheduled discrete organic chemical
plant site requests a facility agree-
ment, the USNA will ensure that a fa-
cility agreement for such a plant site is
concluded with the OPCW.

(b) Notification; negotiation of draft
and final facility agreements; and conclu-
sion of facility agreements. Prior to the
development of a facility agreement,
the Department of Commerce shall no-
tify the owner, operator, occupant, or
agent in charge of the facility, and if
the owner, operator, occupant or agent
in charge so requests, the notified per-
son may participate in preparations
with Department of Commerce rep-
resentatives for the negotiation of such
an agreement. During the initial in-
spection of a declared facility, the In-
spection Team and the Host Team will
negotiate a draft facility agreement.
To the maximum extent practicable
consistent with the Convention, the
owner and the operator, occupant or
agent in charge of the facility may ob-
serve facility agreement negotiations
between the U.S. Government and
OPCW. As a general rule, BIS will con-
sult with the affected facility on the
contents of the agreements and take
facility comments into consideration
during negotiations. The Department
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