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notice within two working days signed 
by the Deputy Assistant Secretary for 
Export Administration. The absence of 
any such notification does not excuse 
the exporter or reexporter from com-
pliance with the license requirements 
of paragraph (a) of this section. 

(c) Exceptions. Despite the prohibi-
tions described in paragraphs (a) and 
(b) of this section, you may export 
technology subject to the EAR under 
the operation technology and software or 
sales technology and software provisions 
of License Exception TSU (see 
§ 740.13(a) and (b)), but only to and for 
use in countries listed in Supplement 
No. 3 to Part 744 of the EAR (Countries 
Not Subject to Certain Nuclear End-
Use Restrictions in § 744.2(a)). Notwith-
standing the provisions of Part 740 of 
the EAR, the provisions of § 740.13(a) 
and (b) will only overcome General 
Prohibition Five for countries listed in 
Supplement No. 3 to Part 744 of the 
EAR. 

(d) License review standards. The fol-
lowing factors are among those used by 
the United States to determine wheth-
er to grant or deny license applications 
required under this section: 

(1) Whether the commodities, soft-
ware, or technology to be transferred 
are appropriate for the stated end-use 
and whether that stated end-use is ap-
propriate for the end-user; 

(2) The significance for nuclear pur-
poses of the particular commodity, 
software, or technology; 

(3) Whether the commodities, soft-
ware, or technology to be exported are 
to be used in research on or for the de-
velopment, design, manufacture, con-
struction, operation, or maintenance of 
any reprocessing or enrichment facil-
ity; 

(4) The types of assurances or guar-
antees given against use for nuclear ex-
plosive purposes or proliferation in the 
particular case; 

(5) Whether the end-user has been en-
gaged in clandestine or illegal procure-
ment activities; 

(6) Whether an application for a li-
cense to export to the end-user has pre-
viously been denied, or whether the 
end-use has previously diverted items 
received under a license, License Ex-
ception, or NLR to unauthorized ac-
tivities; 

(7) Whether the export would present 
an unacceptable risk of diversion to a 
nuclear explosive activity or 
unsafeguarded nuclear fuel-cycle activ-
ity described in § 744.2 of this part; and 

(8) The nonproliferation credentials 
of the importing country, based on con-
sideration of the following factors: 

(i) Whether the importing country is 
a party to the Nuclear Non-Prolifera-
tion Treaty (NPT) or to the Treaty for 
the Prohibition of Nuclear Weapons in 
Latin America (Treaty of Tlatelolco) 
(see Supplement No. 2 to part 742 of the 
EAR), or to a similar international le-
gally-binding nuclear nonproliferation 
agreement; 

(ii) Whether the importing country 
has all of its nuclear activities, facili-
ties or installations that are oper-
ational, being designed, or under con-
struction, under International Atomic 
Energy Agency (IAEA) safeguards or 
equivalent full scope safeguards; 

(iii) Whether there is an agreement 
for cooperation in the civil uses of 
atomic energy between the U.S. and 
the importing country; 

(iv) Whether the actions, statements, 
and policies of the government of the 
importing country are in support of nu-
clear nonproliferation and whether 
that government is in compliance with 
its international obligations in the 
field of nonproliferation; 

(v) The degree to which the govern-
ment of the importing country cooper-
ates in nonproliferation policy gen-
erally (e.g., willingness to consult on 
international nonproliferation issues); 

(vi) Intelligence data on the import-
ing country’s nuclear intentions and 
activities. 

[61 FR 12802, Mar. 25, 1996, as amended at 61 
FR 64284, Dec. 4, 1996; 62 FR 25459, May 9, 
1997; 67 FR 55598, Aug. 29, 2002]

§ 744.3 Restrictions on certain missile 
end-uses. 

(a) General prohibition. In addition to 
the license requirements for items 
specified on the CCL, you may not ex-
port or reexport an item subject to the 
EAR without a license if at the time of 
the export or reexport you know the 
item: 

(1) Is destined to or for a project list-
ed in the footnote to Country Group 
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D:4 (see Supplement No. 1 to part 740 of 
the EAR); or 

(2) Will be used in the design, devel-
opment, production or use of missiles 
in or by a country listed in Country 
Group D:4, whether or not that use in-
volves a listed project. 

(b) Additional prohibition on exporters 
informed by BIS. BIS may inform the 
exporter or reexporter, either individ-
ually by specific notice or through 
amendment to the EAR, that a license 
is required for a specific export or reex-
port, or for exports or reexports of 
specified items to a certain end-user, 
because there is an unacceptable risk 
of use in or diversion to activities de-
scribed in paragraph (a) of this section, 
anywhere in the world. Specific notice 
is to be given only by, or at the direc-
tion of, the Deputy Assistant Secretary 
for Export Administration. When such 
notice is provided orally, it will be fol-
lowed by a written notice within two 
working days signed by the Deputy As-
sistant Secretary for Export Adminis-
tration. However, the absence of any 
such notification does not excuse the 
exporter from compliance with the li-
cense requirements of paragraph (a) of 
this section. An illustrative list of 
projects is included in a footnote to 
Country Group D:4. Exporters and re-
exporters are deemed to have been in-
formed that an individual license is re-
quired to export or reexport to these 
projects. Exporters should be aware 
that the list of projects in Country 
Group D:4 is not comprehensive; extra 
caution should be exercised when mak-
ing any shipments to a country listed 
in Country Group D:4. 

(c) Exceptions. No License Exceptions 
apply to the prohibitions described in 
paragraph (a) and (b) of this section. 

(d) License review standards for certain 
missile end-uses. (1) Applications to ex-
port the items subject to this section 
will be considered on a case-by-case 
basis to determine whether the export 
would make a material contribution to 
the proliferation of missiles. When an 
export is deemed to make a material 
contribution, the license will be de-
nied. 

(2) The following factors are among 
those that will be considered to deter-
mine what action should be taken on 
an application required by this section: 

(i) The specific nature of the end-use; 
(ii) The significance of the export in 

terms of its contribution to the design, 
development, production, or use of mis-
siles; 

(iii) The capabilities and objectives 
of the missile and space programs of 
the recipient country; 

(iv) The non-proliferation credentials 
of the importing country; 

(v) The types of assurances or guar-
antees against design, development, 
production or use for missiles delivery 
purposes that are given in a particular 
case; and 

(vi) The existence of a pre-existing 
contract. 

[61 FR 12802, Mar. 25, 1996, as amended at 62 
FR 25459, May 9, 1997]

§ 744.4 Restrictions on certain chem-
ical and biological weapons end-
uses. 

(a) General prohibition. In addition to 
the license requirements for items 
specified on the CCL, you may not ex-
port or reexport an item subject to the 
EAR without a license if at the time of 
the export or reexport you know the 
item will be used in the design, devel-
opment, production, stockpiling, or use 
of chemical or biological weapons in or 
by a country listed in Country Group 
D:3 (see Supplement No. 1 to part 740 of 
the EAR). 

(b) Additional prohibition on exporters 
informed by BIS. BIS may inform the 
exporter or reexporter, either individ-
ually by specific notice or through 
amendment to the EAR, that a license 
is required for a specific export or reex-
port, or for export or reexport of speci-
fied items to a certain end-user, be-
cause there is an unacceptable risk of 
use in or diversion to such activities, 
anywhere in the world. Specific notice 
is to be given only by, or at the direc-
tion of, the Deputy Assistant Secretary 
for Export Administration. When such 
notice is provided orally, it will be fol-
lowed by a written notice within two 
working days signed by the Deputy As-
sistant Secretary for Export Adminis-
tration. However, the absence of any 
such notification does not excuse the 
exporter from compliance with the li-
cense requirements of paragraph (a) of 
this section. 
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