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SUPPLEMENT NO. 10 TO PART 760—INTERPRE-
TATION

SUPPLEMENT NO. 11 TO PART 760—INTERPRE-
TATION

SUPPLEMENT NO. 12 TO PART 760—INTERPRE-
TATION

SUPPLEMENT NO. 13 TO PART 760—INTERPRE-
TATION

SUPPLEMENT NO. 14 TO PART 760—INTERPRE-
TATION

SUPPLEMENT NO. 15 TO PART 760—INTERPRE-
TATION

SUPPLEMENT NO. 16 TO PART 760—INTERPRE-
TATION

AUTHORITY: 50 U.S.C. app. 2401 et seq.; 50 
U.S.C. 1701 et seq.; E.O. 12924, 59 FR 43437, 3 
CFR, 1994 Comp., p. 917; Notice of August 10, 
1999, 64 FR 44101, 3 CFR, 1999 Comp., p. 302.

SOURCE: 61 FR 12862, Mar. 25, 1996, unless 
otherwise noted.

§ 760.1 Definitions. 
In this part, references to the EAR 

are references to 15 CFR chapter VII, 
subchapter C. 

(a) Definition of Person. For purposes 
of this part, the term person means any 
individual, or any association or orga-
nization, public or private, which is or-
ganized, permanently established, resi-
dent, or registered to do business, in 
the United States or any foreign coun-
try. This definition of person includes 
both the singular and plural and, in ad-
dition, includes: 

(1) Any partnership, corporation, 
company, branch, or other form of as-
sociation or organization, whether or-
ganized for profit or non-profit pur-
poses; 

(2) Any government, or any depart-
ment, agency, or commission of any 
government; 

(3) Any trade association, chamber of 
commerce, or labor union; 

(4) Any charitable or fraternal orga-
nization; and 

(5) Any other association or organiza-
tion not specifically listed in para-
graphs (a)(1) through (4) of this section. 

(b) Definition of ‘‘United States Per-
son’’. (1) This part applies to United 
States persons. For purposes of this 
part, the term United States person 
means any person who is a United 
States resident or national, including 
individuals, domestic concerns, and 
‘‘controlled in fact’’ foreign subsidi-
aries, affiliates, or other permanent 
foreign establishments of domestic 

concerns. This definition of United 
States person includes both the sin-
gular and plural and, in addition, in-
cludes: 

(i) The government of the United 
States or any department, agency, or 
commission thereof; 

(ii) The government of any State of 
the United States, the District of Co-
lumbia, the Commonwealth of Puerto 
Rico, any territory or possession of the 
United States, or any subdivision, de-
partment, agency, or commission of 
any such government; 

(iii) Any partnership, corporation, 
company, association, or other entity 
organized under the laws of paragraph 
(b)(1)(i) or (ii) of this section; 

(iv) Any foreign concern’s subsidiary, 
partnership, affiliate, branch, office, or 
other permanent establishment in any 
state of the United States, the District 
of Columbia, the Commonwealth of 
Puerto Rico, or any territory or posses-
sion of the United States; and 

(v) Any domestic concern’s foreign 
subsidiary, partnership, affiliate, 
branch, office, or other permanent for-
eign establishment which is controlled 
in fact by such domestic concern. (See 
paragraph (c) of this section on ‘‘Defi-
nition of ’Controlled in Fact’.’’) 

(2) The term domestic concern means 
any partnership, corporation, com-
pany, association, or other entity of, or 
organized under the laws of, any juris-
diction named in paragraph (b)(1) (i) or 
(ii) of this section, or any permanent 
domestic establishment of a foreign 
concern. 

(3) The term foreign concern means 
any partnership, corporation, com-
pany, association, or other entity of, or 
organized under the laws of, any juris-
diction other than those named in 
paragraph (b)(1)(i) or (ii) of this sec-
tion. 

(4) The term United States person does 
not include an individual United States 
national who is resident outside the 
United States and who is either em-
ployed permanently or temporarily by 
a non-United States person or assigned 
to work as an employee for, and under 
the direction and control of, a non-
United States person.
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EXAMPLES OF ‘‘UNITED STATES PERSON’’

The following examples are intended to 
give guidance in determining whether a per-
son is a ‘‘United States person.’’ They are il-
lustrative, not comprehensive. 

(i) U.S. bank A has a branch office in for-
eign country P. Such branch office is a 
United States person, because it is a perma-
nent foreign establishment of a domestic 
concern. 

(ii) Ten foreign nationals establish a man-
ufacturing plant, A, in the United States, in-
corporating the plant under New York law. 

A is a United States person, because it is a 
corporation organized under the laws of one 
of the states of the United States. 

(iii) A, a foreign corporation, opens an of-
fice in the United States for purposes of so-
liciting U.S. orders. The office is not sepa-
rately incorporated. 

A’s U.S. office is a United States person, 
because it is a permanent establishment, in 
the United States, of a foreign concern. 

(iv) A, a U.S. individual, owns stock in for-
eign corporation B. 

A is a United States person. However, A is 
not a ‘‘domestic concern,’’ because the term 
‘‘domestic concern’’ does not include individ-
uals. 

(v) A, a foreign national resident in the 
United States, is employed by B, a foreign 
corporation. 

A is a United States person, because he is 
resident in the United States. 

(vi) A, a foreign national, who is resident 
in a foreign country and is employed by a 
foreign corporation, makes occasional visits 
to the United States, for purposes of explor-
ing business opportunities. 

A is not a United States person, because he 
is not a United States resident or national. 

(vii) A is an association of U.S. firms orga-
nized under the laws of Pennsylvania for the 
purpose of expanding trade. 

A is a United States person, because it is 
an association organized under the laws of 
one of the states of the United States. 

(viii) At the request of country Y, A, an in-
dividual employed by U.S. company B, is 
transferred to company C as an employee. C 
is a foreign company owned and controlled 
by country Y. A, a U.S. national who will re-
side in Y, has agreed to the transfer provided 
he is able to retain his insurance, pension, 
and other benefits. Accordingly, company B 
has agreed to keep A as an employee in order 
to protect his employee benefits, and com-
pany C has agreed to pay for A’s salary. At 
all times while he works for C, A will be 
under C’s direction and control. 

A is not a United States person while 
under C’s direction and control, because he 
will be resident outside the United States 
and assigned as an employee to a non-United 
States person. The arrangement designed to 
protect A’s insurance, pension, and other 

benefits does not destroy his status as an 
employee of C so long as he is under the di-
rection and control of C. 

(ix) A, a U.S. citizen, has resided in Europe 
for three years, where he is a self-employed 
consultant for United States and foreign 
companies in the communications industry. 

A is a United States person, because he is 
a U.S. national and because he is not a resi-
dent outside the United States who is em-
ployed by other than a United States person.

(c) Definition of ‘‘Controlled in Fact’’. 
(1) This part applies to any domestic 
concern’s foreign subsidiary, partner-
ship, affiliate, branch, office, or other 
permanent foreign establishment 
which is controlled in fact by such do-
mestic concern. Control in fact consists 
of the authority or ability of a domes-
tic concern to establish the general 
policies or to control day-to-day oper-
ations of its foreign subsidiary, part-
nership, affiliate, branch, office, or 
other permanent foreign establish-
ment. 

(2) A foreign subsidiary or affiliate of 
a domestic concern will be presumed to 
be controlled in fact by that domestic 
concern, subject to rebuttal by com-
petent evidence, when: 

(i) The domestic concern beneficially 
owns or controls (whether directly or 
indirectly) more than 50 percent of the 
outstanding voting securities of the 
foreign subsidiary or affiliate; 

(ii) The domestic concern bene-
ficially owns or controls (whether di-
rectly or indirectly) 25 percent or more 
of the voting securities of the foreign 
subsidiary or affiliate, if no other per-
son owns or controls (whether directly 
or indirectly) an equal or larger per-
centage; 

(iii) The foreign subsidiary or affil-
iate is operated by the domestic con-
cern pursuant to the provisions of an 
exclusive management contract; 

(iv) A majority of the members of the 
board of directors of the foreign sub-
sidiary or affiliate are also members of 
the comparable governing body of the 
domestic concern; 

(v) The domestic concern has author-
ity to appoint the majority of the 
members of the board of directors of 
the foreign subsidiary or affiliate; or 

(vi) The domestic concern has au-
thority to appoint the chief operating 
officer of the foreign subsidiary or af-
filiate. 
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(3) A brokerage firm or other person 
which holds simple record ownership of 
securities for the convenience of cli-
ents will not be deemed to control the 
securities. 

(4) A domestic concern which owns, 
directly or indirectly, securities that 
are immediately convertible at the op-
tion of the holder or owner into voting 
securities is presumed to own or con-
trol those voting securities. 

(5) A domestic concern’s foreign 
branch office or other unincorporated 
permanent foreign establishment is 
deemed to be controlled in fact by such 
domestic concern under all cir-
cumstances.

EXAMPLES OF ‘‘CONTROLLED IN FACT’’

The following examples are intended to 
give guidance in determining the cir-
cumstances in which a foreign subsidiary, af-
filiate, or other permanent foreign establish-
ment of a domestic concern is ‘‘controlled in 
fact.’’ They are illustrative, not comprehen-
sive. 

(i) Company A is incorporated in a foreign 
country. Fifty-one percent of the voting 
stock of A is owned by U.S. company B. 

A is presumed to be controlled in fact by B. 
This presumption may be rebutted by com-
petent evidence showing that control does 
not, in fact, lie with B. 

(ii) Company A is incorporated in a foreign 
country. Ten percent of the voting stock of 
A is owned by U.S. company B. A has an ex-
clusive management contract with B pursu-
ant to which A is operated by B. 

As long as such contract is in effect, A is 
presumed to be controlled in fact by B. This 
presumption may be rebutted by competent 
evidence showing that control does not, in 
fact, lie with B. 

(iii) Company A is incorporated in a for-
eign country. Ten percent of the voting 
stock of A is owned by U.S. company B. A 
has 10 persons on its board of directors. Six 
of those persons are also members of the 
board of directors of U.S. company B. 

A is presumed to be controlled in fact by B. 
This presumption may be rebutted by com-
petent evidence showing that control does 
not, in fact, lie with B. 

(iv) Company A is incorporated in a foreign 
country. Thirty percent of the voting securi-
ties of A is owned by U.S. company B and no 
other person owns or controls an equal or 
larger share. 

A is presumed to be controlled in fact by B. 
This presumption may be rebutted by com-
petent evidence showing that control does 
not, in fact, lie with B. 

(v) Company A is incorporated in a foreign 
country. In A’s articles of incorporation, 
U.S. company B has been given authority to 
appoint A’s board of directors. 

A is presumed to be controlled in fact by B. 
This presumption may be rebutted by com-
petent evidence showing that control does 
not, in fact, lie with B. 

(vi) Company A is a joint venture estab-
lished in a foreign country, with equal par-
ticipation by U.S. company B and foreign 
company C. U.S. Company B has authority 
to appoint A’s chief operating officer. 

A is presumed to be controlled in fact by B. 
This presumption may be rebutted by com-
petent evidence showing that control does 
not, in fact, lie with B. 

(vii) Same as (vi), except that B has no au-
thority to appoint A’s chief operating offi-
cer. 

B is not presumed to control A, absent 
other facts giving rise to a presumption of 
control. 

(viii) Company A is incorporated in a for-
eign country. U.S. companies B, C, and D 
each own 20 percent of A’s voting securities 
and regularly cast their votes in concert. 

A is presumed to be controlled in fact by B, 
C, and D, because these companies are acting 
in concert to control A. 

(ix) U.S. bank B located in the United 
States has a branch office, A, in a foreign 
country. A is not separately incorporated. 

A is deemed to be controlled in fact by B, 
because A is a branch office of a domestic 
concern. 

(x) Company A is incorporated in a foreign 
country. Fifty-one percent of the voting 
stock of A is owned by company B, which is 
incorporated in another foreign country. 
Fifty-one percent of the voting stock of B is 
owned by C, a U.S. company. 

Both A and B are presumed to be con-
trolled in fact by C. The presumption of C’s 
control over B may be rebutted by com-
petent evidence showing that control over B 
does not, in fact, lie with C. The presumption 
of B’s control over A (and thus C’s control 
over A) may be rebutted by competent evi-
dence showing that control over A does not, 
in fact, lie with B. 

(xi) B, a U.S. individual, owns 51 percent of 
the voting securities of A, a manufacturing 
company incorporated and located in a for-
eign country. 

A is not ‘‘controlled in fact’’ under this 
part, because it is not controlled by a ‘‘do-
mestic concern.’’

(d) Definition of ‘‘Activities in the 
Interstate or Foreign Commerce of the 
United States’’.
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ACTIVITIES INVOLVING UNITED STATES 
PERSONS LOCATED IN THE UNITED 
STATES 

(1) For purposes of this part, the ac-
tivities of a United States person lo-
cated in the United States are in the 
interstate or foreign commerce of the 
United States if they involve the sale, 
purchase, or transfer of goods or serv-
ices (including information) between: 

(i) Two or more of the several States 
(including the District of Columbia); 

(ii) Any State (including the District 
of Columbia) and any territory or pos-
session of the United States; 

(iii) Two or more of the territories or 
possessions of the United States; or 

(iv) A State (including the District of 
Columbia), territory or possession of 
the United States and any foreign 
country. 

(2) For purposes of this part, the ex-
port of goods or services from the 
United States and the import of goods 
or services into the United States are 
activities in United States commerce. 
In addition, the action of a domestic 
concern in specifically directing the 
activities of its controlled in fact for-
eign subsidiary, affiliate, or other per-
manent foreign establishment is an ac-
tivity in United States commerce. 

(3) Activities of a United States per-
son located in the United States may 
be in United States commerce even if 
they are part of or ancillary to activi-
ties outside United States commerce. 
However, the fact that an ancillary ac-
tivity is in United States commerce 
does not, in and of itself, mean that the 
underlying or related activity is in 
United States commerce. 

(4) Hence, the action of a United 
States bank located in the United 
States in providing financing from the 
United States for a foreign transaction 
that is not in United States commerce 
is nonetheless itself in United States 
commerce. However, the fact that the 
financing is in United States commerce 
does not, in and of itself, make the un-
derlying foreign transaction an activ-
ity in United States commerce, even if 
the underlying transaction involves a 
foreign company that is a United States 
person within the meaning of this part. 

(5) Similarly, the action of a United 
States person located in the United 
States in providing financial, account-

ing, legal, t ransportation, or other an-
cillary services to its controlled in fact 
foreign subsidiary, affiliate, or other 
permanent foreign establishment in 
connection with a foreign transaction 
is in United States commerce. But the 
provision of such ancillary services 
will not, in and of itself, bring the for-
eign transaction of such subsidiary, af-
filiate, or permanent foreign establish-
ment into United States commerce. 

ACTIVITIES OF CONTROLLED IN FACT 
FOREIGN SUBSIDIARIES, AFFILIATES, 
AND OTHER PERMANENT FOREIGN ES-
TABLISHMENTS 

(6) Any transaction between a con-
trolled in fact foreign subsidiary, affil-
iate, or other permanent foreign estab-
lishment of a domestic concern and a 
person located in the United States is 
an activity in United States commerce. 

(7) Whether a transaction between 
such a foreign subsidiary, affiliate, or 
other permanent foreign establishment 
and a person located outside the United 
States is an activity in United States 
commerce is governed by the following 
rules. 

ACTIVITIES IN UNITED STATES 
COMMERCE 

(8) A transaction between a domestic 
concern’s controlled in fact foreign 
subsidiary, affiliate, or other perma-
nent foreign establishment and a per-
son outside the United States, involv-
ing goods or services (including infor-
mation but not including ancillary 
services) acquired from a person in the 
United States is in United States com-
merce under any of the following cir-
cumstances— 

(i) If the goods or services were ac-
quired for the purpose of filling an 
order from a person outside the United 
States; 

(ii) If the goods or services were ac-
quired for incorporation into, refining 
into, reprocessing into, or manufacture 
of another product for the purpose of 
filling an order from a person outside 
the United States; 

(iii) If the goods or services were ac-
quired for the purpose of fulfilling or 
engaging in any other transaction with 
a person outside the United States; or 
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(iv) If the goods were acquired and 
are ultimately used, without substan-
tial alteration or modification, in fill-
ing an order from, or fulfilling or en-
gaging in any other transaction with, a 
person outside the United States 
(whether or not the goods were origi-
nally acquired for that purpose). If the 
goods are indistinguishable as to origin 
from similar foreign-trade goods with 
which they have been mingled in a 
stockpile or inventory, the subsequent 
transaction involving the goods is pre-
sumed to be in United States com-
merce unless, at the time of filling the 
order, the foreign-origin inventory on 
hand was sufficient to fill the order. 

(9) For purposes of this section, goods 
or services are considered to be ac-
quired for the purpose of filling an 
order from or engaging in any other 
transaction with a person outside the 
United States where: 

(i) They are purchased by the foreign 
subsidiary, affiliate, or other perma-
nent foreign establishment upon the 
receipt of an order from or on behalf of 
a customer with the intention that the 
goods or services are to go to the cus-
tomer; 

(ii) They are purchased by the foreign 
subsidiary, affiliate, or other perma-
nent foreign establishment to meet the 
needs of specified customers pursuant 
to understandings with those cus-
tomers, although not for immediate de-
livery; or 

(iii) They are purchased by the for-
eign subsidiary, affiliate, or other per-
manent foreign establishment based on 
the anticipated needs of specified cus-
tomers. 

(10) If any non-ancillary part of a 
transaction between a domestic con-
cern’s controlled foreign subsidiary, af-
filiate, or other permanent foreign es-
tablishment and a person outside the 
United States is in United States com-
merce, the entire transaction is in 
United States commerce. For example, 
if such a foreign subsidiary is engaged 
in filling an order from a non-United 
States customer both with goods ac-
quired from the United States and with 
goods acquired elsewhere, the entire 
transaction with that customer is in 
United States commerce. 

ACTIVITIES OUTSIDE UNITED STATES 
COMMERCE 

(11) A transaction between a domes-
tic concern’s controlled foreign sub-
sidiary, affiliate, or other permanent 
foreign establishment and a person 
outside the United States, not involv-
ing the purchase, sale, or transfer of 
goods or services (including informa-
tion) to or from a person in the United 
States, is not an activity in United 
States commerce. 

(12) The activities of a domestic con-
cern’s controlled foreign subsidiary, af-
filiate, or other permanent foreign es-
tablishment with respect to goods ac-
quired from a person in the United 
States are not in United States com-
merce where: 

(i) They were acquired without ref-
erence to a specific order from or 
transaction with a person outside the 
United States; and 

(ii) They were further manufactured, 
incorporated into, refined into, or re-
processed into another product. 

(13) The activities of a domestic con-
cern’s controlled foreign subsidiary, af-
filiate, or other permanent foreign es-
tablishment with respect to services 
acquired from a person in the United 
States are not in United States com-
merce where: 

(i) They were acquired without ref-
erence to a specific order from or 
transaction with a person outside the 
United States; or 

(ii) They are ancillary to the trans-
action with the person outside the 
United States. 

(14) For purposes of this section, 
services are ancillary services if they are 
provided to a controlled foreign sub-
sidiary, affiliate, or other permanent 
foreign establishment primarily for its 
own use rather than for the use of a 
third person. These typically include 
financial, accounting, 
legal,transportation, and other serv-
ices, whether provided by a domestic 
concern or an unrelated entity. 

(15) Thus, the provision of the project 
financing by a United States bank lo-
cated in the United States to a con-
trolled foreign subsidiary unrelated to 
the bank is an ancillary service which 
will not cause the underlying trans-
action to be in United States com-
merce. By contrast, where a domestic 
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concern, on behalf of its controlled for-
eign subsidiary, gives a guaranty of 
performance to a foreign country cus-
tomer, that is a service provided to the 
customer and, as such, brings that sub-
sidiary’s transaction with the cus-
tomer into United States commerce. 
Similarly, architectural or engineering 
services provided by a domestic con-
cern in connection with its controlled 
foreign subsidiary’s construction 
project in a third country are services 
passed through to the subsidiary’s cus-
tomer and, as such, bring that subsidi-
ary’s foreign transaction into United 
States commerce. 

GENERAL 

(16) Regardless of whether the subse-
quent disposition of goods or services 
from the United States is in United 
States commerce, the original acquisi-
tion of goods or services from a person 
in the United States is an activity in 
United States commerce subject to this 
part. Thus, if a domestic concern’s con-
trolled foreign subsidiary engages in a 
prohibited refusal to do business in 
stocking its inventory with goods from 
the United States, that action is sub-
ject to this part whether or not subse-
quent sales from that inventory are. 

(17) In all the above, goods and serv-
ices will be considered to have been ac-
quired from a person in the United 
States whether they were acquired di-
rectly or indirectly through a third 
party, where the person acquiring the 
goods or services knows or expects, at 
the time he places the order, that they 
will be delivered from the United 
States. 

LETTERS OF CREDIT 

(18) Implementation of a letter of 
credit in the United States by a United 
States person located in the United 
States, including a permanent United 
States establishment of a foreign con-
cern, is an activity in United States 
commerce. 

(19) Implementation of a letter of 
credit outside the United States by a 
United States person located outside 
the United States is in United States 
commerce where the letter of credit (a) 
specifies a United States address for 
the beneficiary, (b) calls for documents 
indicating shipment from the United 

States, or (c) calls for documents indi-
cating that the goods are of United 
States origin. 

(20) See § 760.2(f) of this part on ‘‘Let-
ters of Credit’’ to determine the cir-
cumstances in which paying, honoring, 
confirming, or otherwise implementing 
a letter of credit is covered by this 
part.

EXAMPLES OF ACTIVITIES IN THE INTERSTATE 
OR FOREIGN COMMERCE OF THE UNITED STATES 

The following examples are intended to 
give guidance in determining the cir-
cumstances in which an activity is in the 
interstate or foreign commerce of the United 
States. They are illustrative, not com-
prehensive. 

UNITED STATES PERSON LOCATED IN THE 
UNITED STATES 

(i) U.S. company A exports goods from the 
United States to a foreign country. A’s ac-
tivity is in U.S. commerce, because A is ex-
porting goods from the United States. 

(ii) U.S. company A imports goods into the 
United States from a foreign country. A’s ac-
tivity is in U.S. commerce, because A is im-
porting goods into the United States. 

(iii) U.S. engineering company A supplies 
consulting services to its controlled foreign 
subsidiary, B. A’s activity is in U.S. com-
merce, because A is exporting services from 
the United States. 

(iv) U.S. company A supplies consulting 
services to foreign company B. B is unrelated 
to A or any other U.S. person. 

A’s activity is in U.S. commerce even 
though B, a foreign-owned company located 
outside the United States, is not subject to 
this part, because A is exporting services 
from the United States. 

(v) Same as (iv), except A is a bank located 
in the United States and provides a construc-
tion loan to B. 

A’s activity is in U.S. commerce even 
though B is not subject to this part, because 
A is exporting financial services from the 
United States. 

(vi) U.S. company A issues policy direc-
tives from time to time to its controlled for-
eign subsidiary, B, governing the conduct of 
B’s activities with boycotting countries. 

A’s activity in directing the activities of 
its foreign subsidiary, B, is an activity in 
U.S. commerce. 

FOREIGN SUBSIDIARIES, AFFILIATES, AND 
OTHER PERMANENT FOREIGN ESTABLISH-
MENTS OF DOMESTIC CONCERNS 

(i) A, a controlled foreign subsidiary of 
U.S. company B, purchases goods from the 
United States. 
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A’s purchase of goods from the United 
States is in U.S. commerce, because A is im-
porting goods from the United States. 
Whether A’s subsequent disposition of these 
goods is in U.S. commerce is irrelevant. 
Similarly, the fact that A purchased goods 
from the United States does not, in and of 
itself, make any subsequent disposition of 
those goods an activity in U.S. commerce. 

(ii) A, a controlled foreign subsidiary of 
U.S. company B, receives an order from boy-
cotting country Y for construction mate-
rials. A places an order with U.S. company B 
for the materials. 

A’s transaction with Y is an activity in 
U.S. commerce, because the materials are 
purchased from the United States for the 
purpose of filling the order from Y. 

(iii) A, a controlled foreign subsidiary of 
U.S. company B, receives an order from boy-
cotting country Y for construction mate-
rials. A places an order with U.S. company B 
for some of the materials, and with U.S. 
company C, an unrelated company, for the 
rest of the materials. 

A’s transaction with Y is an activity in 
U.S. commerce, because the materials are 
purchased from the United States for the 
purpose of filling the order from Y. It makes 
no difference whether the materials are or-
dered from B or C. 

(iv) A, a controlled foreign subsidiary of 
U.S. company B, is in the wholesale and re-
tail appliance sales business. A purchases 
finished air conditioning units from the 
United States from time to time in order to 
stock its inventory. A’s inventory is also 
stocked with air conditioning units pur-
chased outside the United States. A receives 
an order for air conditioning units from Y, a 
boycotting country. The order is filled with 
U.S.-origin units in A’s inventory. 

A’s transaction with Y is in U.S. com-
merce, because its U.S.-origin goods are re-
sold without substantial alteration. 

(v) Same as (iv), except that A is in the 
chemicals distribution business. Its U.S.-ori-
gin goods are mingled in inventory with for-
eign-origin goods. 

A’s sale to Y of unaltered goods from its 
general inventory is presumed to be in U.S. 
commerce unless A can show that at the 
time of the sale the foreign-origin inventory 
on hand was sufficient to cover the shipment 
to Y. 

(vi) A, a foreign subsidiary of U.S. com-
pany B, receives an order from boycotting 
country Y for computers. A places an order 
with U.S. company B for some of the compo-
nents; with U.S. company C, an unrelated 
company, for other components; and with 
foreign company D for the rest of the compo-
nents. A then assembles the computers and 
ships them to Y. 

A’s transaction with Y is an activity in 
U.S. commerce, because some of the compo-

nents are acquired from the United States 
for purposes of filling an order from Y. 

(vii) Same as (vi), except A purchases all 
the components from non-U.S.sources. 

A’s transaction with Y is not an activity in 
U.S. commerce, because it involves no export 
of goods from the United States. It makes no 
difference whether the technology A uses to 
manufacture computers was originally ac-
quired from its U.S. parent. 

(viii) A, a controlled foreign subsidiary of 
U.S. company B, manufactures computers. A 
stocks its general components and parts in-
ventory with purchases made at times from 
the United States and at times from foreign 
sources. A receives an order from Y, a boy-
cotting country, for computers. A fills that 
order by manufacturing the computers using 
materials from its general inventory. 

A’s transaction with Y is not in U.S. com-
merce, because the U.S.-origin components 
are not acquired for the purpose of meeting 
the anticipated needs of specified customers 
in Y. It is irrelevant that A’s operations may 
be based on U.S.-origin technology. 

(ix) Same as (viii), except that in anticipa-
tion of the order from Y, A orders and re-
ceives the necessary materials from the 
United States. 

A’s transaction with Y is in U.S. com-
merce, because the U.S.-origin goods were 
acquired for the purpose of filling an antici-
pated order from Y. 

(x) A, a controlled foreign subsidiary of 
U.S. company B, manufactures typewriters. 
It buys typewriter components both from the 
United States and from foreign sources. A 
sells its output in various places throughout 
the world, including boycotting country Y. 
Its sales to Y vary from year to year, but 
have averaged approximately 20 percent of 
sales for the past five years. A expects that 
its sales to Y will remain at approximately 
that level in the years ahead although it has 
no contracts or orders from Y on hand. 

A’s sales of typewriters to Y are not in 
U.S. commerce, because the U.S. components 
are not acquired for the purpose of filling an 
order from Y. A general expectancy of future 
sales is not an ‘‘order’’ within the meaning 
of this section. 

(xi) U.S. company A’s corporate counsel 
provides legal advice to B, its controlled for-
eign subsidiary, on the applicability of this 
Part to B’s transactions. 

While provision of this legal advice is itself 
an activity in U.S. commerce, it does not, in 
and of itself, bring B’s activities into U.S. 
commerce. 

(xii) A, a controlled foreign subsidiary of 
U.S. company B, is in the general construc-
tion business. A enters into a contract with 
boycotting country Y to construct a power 
plant in Y. In preparing engineering draw-
ings and specifications, A uses the advice 
and assistance of B. 
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A’s transaction with Y is in U.S. com-
merce, because B’s services are used for pur-
poses of fulfilling the contract with Y. B’s 
services are not ancillary services, because 
the engineering services in connection with 
construction of the power plant are part of 
the services ultimately provided to Y by A. 

(xiii) Same as (xii), except that A gets no 
engineering advice or assistance from B. 
However, B’s corporate counsel provides 
legal advice to A regarding the structure of 
the transaction. In addition, B’s corporate 
counsel draws up the contract documents. 

A’s transaction with Y is not in U.S. com-
merce. The legal services provided to A are 
ancillary services, because they are not part 
of the services provided to Y by A in fulfill-
ment of its contract with Y. 

(xiv) A, a controlled foreign subsidiary of 
U.S. company B, enters into a contract to 
construct an apartment complex in boy-
cotting country Y. A will fulfill its contract 
completely with goods and services from 
outside the United States. Pursuant to a pro-
vision in the contract, B guarantees A’s per-
formance of the contract. 

A’s transaction with Y is in U.S. com-
merce, because B’s guaranty of A’s perform-
ance involves the acquisition of services 
from the United States for purposes of ful-
filling the transaction with Y, and those 
services are part of the services ultimately 
provided to Y. 

(xv) Same as (xiv), except that the guar-
anty of A’s performance is supplied by C, a 
non-U.S. person located outside the United 
States. However, unrelated to any particular 
transaction, B from time to time provides 
general financial, legal, and technical serv-
ices to A. 

A’s transaction with Y is not in U.S. com-
merce, because the services acquired from 
the United States are not acquired for pur-
poses of fulfilling the contract with Y. 

(xvi) A, a foreign subsidiary of U.S. com-
pany B, has a contract with boycotting coun-
try Y to conduct oil drilling operations in 
that country. In conducting these oper-
ations, A from time to time seeks certain 
technical advice from B regarding the oper-
ation of the drilling rigs. 

A’s contract with Y is in U.S. commerce, 
because B’s services are sought for purposes 
of fulfilling the contract with Y and are part 
of the services ultimately provided to Y. 

(xvii) A, a controlled foreign subsidiary of 
U.S. company B, enters into a contract to 
sell typewriters to boycotting country Y. A 
is located in non-boycotting country P. None 
of the components are acquired from the 
United States. A engages C, a U.S. shipping 
company, to transport the typewriters from 
P to Y. 

A’s sales to Y are not in U.S. commerce, 
because in carrying A’s goods, C is providing 
an ancillary service to A and not a service to 
Y. 

(xviii) Same as (xvii), except that A’s con-
tract with Y calls for title to pass to Y in P. 
In addition, the contract calls for A to en-
gage a carrier to make delivery to Y. 

A’s sales to Y are in U.S. commerce, be-
cause in carrying Y’s goods, C is providing a 
service to A which is ultimately provided to 
Y. 

(xix) A, a controlled foreign subsidiary of 
U.S. company B, has general product liabil-
ity insurance with U.S. company C. Foreign-
origin goods sold from time to time by A to 
boycotting country Y are covered by the in-
surance policy. 

A’s sales to Y are not in U.S. commerce, 
because the insurance provided by C is an an-
cillary service provided to A which is not ul-
timately provided to Y. 

(xx) A, a controlled foreign subsidiary of 
U.S. company B, manufactures automobiles 
abroad under a license agreement with B. 
From time to time, A sells such goods to 
boycotting country Y. 

A’s sales to Y are not in U.S. commerce, 
because the rights conveyed by the license 
are not acquired for the specific purpose of 
engaging in transactions with Y.

(e) ‘‘Intent’’. (1) This part prohibits a 
United States person from taking or 
knowingly agreeing to take certain 
specified actions with intent to comply 
with, further, or support an 
unsanctioned foreign boycott. 

(2) A United States person has the in-
tent to comply with, further, or sup-
port an unsanctioned foreign boycott 
when such a boycott is at least one of 
the reasons for that person’s decision 
whether to take a particular prohibited 
action. So long as that is at least one 
of the reasons for that person’s action, 
a violation occurs regardless of wheth-
er the prohibited action is also taken 
for non-boycott reasons. Stated dif-
ferently, the fact that such action was 
taken for legitimate business reasons 
does not remove that action from the 
scope of this part if compliance with an 
unsanctioned foreign boycott was also 
a reason for the action. 

(3) Intent is a necessary element of 
any violation of any of the prohibitions 
under § 760.2. It is not sufficient that 
one take action that is specifically pro-
hibited by this part. It is essential that 
one take such action with intent to 
comply with, further,or support an 
unsanctioned foreign boycott. Accord-
ingly, a person who inadvertently, 
without boycott intent, takes a prohib-
ited action, does not commit any viola-
tion of this part. 
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(4) Intent in this context means the 
reason or purpose for one’s behavior. It 
does not mean that one has to agree 
with the boycott in question or desire 
that it succeed or that it be furthered 
or supported. But it does mean that the 
reason why a particular prohibited ac-
tion was taken must be established. 

(5) Reason or purpose can be proved 
by circumstantial evidence. For exam-
ple, if a person receives a request to 
supply certain boycott information, 
the furnishing of which is prohibited by 
this part, and he knowingly supplies 
that information in response, he clear-
ly intends to comply with that boycott 
request. It is irrelevant that he may 
disagree with or object to the boycott 
itself. Information will be deemed to be 
furnished with the requisite intent if 
the person furnishing the information 
knows that it was sought for boycott 
purposes. On the other hand, if a person 
refuses to do business with someone 
who happens to be blacklisted, but the 
reason is because that person produces 
an inferior product, the requisite in-
tent does not exist. 

(6) Actions will be deemed to be 
taken with intent to comply with an 
unsanctioned foreign boycott if the 
person taking such action knew that 
such action was required or requested 
for boycott reasons. On the other hand, 
the mere absence of a business rela-
tionship with a blacklisted person or 
with or in a boycotted country does not 
indicate the existence of the requisite 
intent. 

(7) In seeking to determine whether 
the requisite intent exists, all avail-
able evidence will be examined.

EXAMPLES OF ‘‘INTENT’’

The following examples are intended to il-
lustrate the factors which will be considered 
in determining whether the required intent 
exists. They are illustrative, not comprehen-
sive. 

(i) U.S. person A does business in boy-
cotting country Y. In selecting firms to sup-
ply goods for shipment to Y, A chooses sup-
plier B because B’s products are less expen-
sive and of higher quality than the com-
parable products of supplier C. A knows that 
C is blacklisted, but that is not a reason for 
A’s selection of B. 

A’s choice of B rather than C is not action 
with intent to comply with Y’s boycott, be-
cause C’s blacklist status is not a reason for 
A’s action. 

(ii) Same as (i), except that A chooses B 
rather than C in part because C is 
blacklisted by Y. 

Since C’s blacklist status is a reason for 
A’s choice, A’s action is taken with intent to 
comply with Y’s boycott. 

(iii) U.S. person A bids on a tender issued 
by boycotting country Y. A inadvertently 
fails to notice a prohibited certification 
which appears in the tender document. A’s 
bid is accepted. 

A’s action in bidding was not taken with 
intent to comply with Y’s boycott, because 
the boycott was not a reason for A’s action. 

(iv) U.S. bank A engages in letter of credit 
transactions, in favor of U.S. beneficiaries, 
involving the shipments of U.S. goods to 
boycotting country Y. As A knows, such let-
ters of credit routinely contain conditions 
requiring prohibited certifications. A fails to 
take reasonable steps to prevent the imple-
mentation of such letters of credit. A re-
ceives for implementation a letter of credit 
which in fact contains a prohibited condition 
but does not examine the letter of credit to 
determine whether it contains such a condi-
tion. 

Although Y’s boycott may not be a specific 
reason for A’s action in implementing the 
letter of credit with a prohibited condition, 
all available evidence shows that A’s action 
was taken with intent to comply with the 
boycott, because A knows or should know 
that its procedures result in compliance with 
the boycott. 

(v) U.S. bank A engages in letter of credit 
transactions, in favor of U.S. beneficiaries, 
involving the shipment of U.S. goods to boy-
cotting country Y. As A knows, the docu-
mentation accompanying such letters of 
credit sometimes contains prohibited certifi-
cations. In accordance with standard bank-
ing practices applicable to A, it does not ex-
amine such accompanying documentation. A 
receives a letter of credit in favor of a U.S. 
beneficiary. The letter of credit itself con-
tains no prohibited conditions. However, the 
accompanying documentation, which A does 
not examine, does contain such a condition. 

All available evidence shows that A’s ac-
tion in implementing the letter of credit was 
not taken with intent to comply with the 
boycott, because A has no affirmative obliga-
tion to go beyond applicable standard bank-
ing practices in implementing letters of 
credit. 

(vi) A, a U.S. company, is considering 
opening a manufacturing facility in boy-
cotted country X. A already has such a facil-
ity in boycotting country Y. After exploring 
the possibilities in X, A concludes that the 
market does not justify the move. A is aware 
that if it did open a plant in X, Y might ob-
ject because of Y’s boycott of X. However Y’s 
possible objection is not a reason for A’s de-
cision not to open a plant in X. 
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A’s decision not to proceed with the plant 
in X is not action with intent to comply with 
Y’s boycott, because Y’s boycott of X is not 
a reason for A’s decision. 

(vii) Same as (vi), except that after explor-
ing the business possibilities in X, A con-
cludes that the market does justify the move 
to X. However, A does not open the plant be-
cause of Y’s possible objections due to Y’s 
boycott of X. 

A’s decision not to proceed with the plant 
in X is action taken with intent to comply 
with Y’s boycott, because Y’s boycott is a 
reason for A’s decision. 

(viii) A, a U.S. chemical manufacturer, re-
ceives a ‘‘boycott questionnaire’’ from boy-
cotting country Y asking, among other 
things, whether A has any plants located in 
boycotted country X. A, which has never 
supported Y’s boycott of X, responds to Y’s 
questionnaire, indicating affirmatively that 
it does have plants in X and that it intends 
to continue to have plants in X. 

A’s responding to Y’s questionnaire is 
deemed to be action with intent to comply 
with Y’s boycott because A knows that the 
questionnaire is boycott-related. It is irrele-
vant that A does not also wish to support Y’s 
boycott. 

(ix) U.S. company A has a manufacturing 
facility in boycotted country X. A receives 
an invitation to bid on a construction 
project in boycotting country Y. The invita-
tion states that all bidders must complete a 
boycott questionnaire and send it in with the 
bid. The questionnaire asks for information 
about A’s business relationships with X. Re-
gardless of whether A’s bid is successful, A 
intends to continue its business in X 
undiminished and in fact is exploring and in-
tends to continue exploring an expansion of 
its activities in X without regard to Y’s boy-
cott. 

A may not answer the questionnaire, be-
cause, despite A’s intentions with regard to 
its business operations in X, Y’s request for 
completion of the questionnaire is for boy-
cott purposes and by responding, A’s action 
would be taken with intent to comply with 
Y’s boycott.

[61 FR 12862, Mar. 25, 1996, as amended at 65 
FR 34945, June 1, 2000]

§ 760.2 Prohibitions. 
(a) Refusals to do business. 

PROHIBITION AGAINST REFUSALS TO DO 
BUSINESS 

(1) No United States person may: 
refuse, knowingly agree to refuse, re-
quire any other person to refuse, or 
knowingly agree to require any other 
person to refuse, to do business with or 
in a boycotted country, with any busi-

ness concern organized under the laws 
of a boycotted country, with any na-
tional or resident of a boycotted coun-
try, or with any other person, when 
such refusal is pursuant to an agree-
ment with the boycotting country, or a 
requirement of the boycotting country, 
or a request from or on behalf of the 
boycotting country. 

(2) Generally, a refusal to do business 
under this section consists of action 
that excludes a person or country from 
a transaction for boycott reasons. This 
includes a situation in which a United 
States person chooses or selects one 
person over another on a boycott basis 
or takes action to carry out another 
person’s boycott-based selection when 
he knows or has reason to know that 
the other person’s selection is boycott-
based. 

(3) Refusals to do business which are 
prohibited by this section include not 
only specific refusals, but also refusals 
implied by a course or pattern of con-
duct. There need not be a specific offer 
and refusal to constitute a refusal to 
do business; a refusal may occur when 
a United States person has a financial 
or commercial opportunity and de-
clines for boycott reasons to consider 
or accept it. 

(4) A United States person’s use of ei-
ther a boycott-based list of persons 
with whom he will not deal (a so-called 
‘‘blacklist’’) or a boycott-based list of 
persons with whom he will deal (a so-
called ‘‘whitelist’’) constitutes a re-
fusal to do business. 

(5) An agreement by a United States 
person to comply generally with the 
laws of the boycotting country with 
which it is doing business or an agree-
ment that local laws of the boycotting 
country shall apply or govern is not, in 
and of itself, a refusal to do business. 
Nor, in and of itself, is use of a contrac-
tual clause explicitly requiring a per-
son to assume the risk of loss of non-
delivery of his products a refusal to do 
business with any person who will not 
or cannot comply with such a clause. 
(But see § 760.4 of this part on ‘‘Eva-
sion.’’) 

(6) If, for boycott reasons, a United 
States general manager chooses one 
supplier over another, or enters into a 
contract with one supplier over an-
other, or advises its client to do so, 
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