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non-controlled country from a for-
eign source;

(2) The item must be of a quality
similar to that of the U.S.-controlled
item; and

(3) The item must be available-in-
fact to the specified non-controlled
country without effective restrictions.

(e) Within 30 days of initiation of the
evaluation, the Secretary of Commerce
will make a determination of foreign
availability on the basis of the BIS
evaluation and recommendation, tak-
ing into consideration the evidence the
Secretaries of Defense, State, and
other interested agencies provide to
BIS and any other information that
the Secretary considers relevant.

(f) Within 30 days of the receipt of
the FAS or TAC certification, BIS will
publish the Secretary’s determination
in the FEDERAL REGISTER, that the
item will or will not be eligible for ex-
pedited licensing procedures to the
stated countries and, where appro-
priate, amend Supplement No. 2 to part
768.

(g) Following completion of a self-
initiated evaluation, BIS will be noti-
fied of the Secretary’s determination
and, where appropriate, Supplement
No. 2 to part 768 will be amended.

(h) Foreign availability submissions
and TAC certifications to initiate an
expedited licensing procedure evalua-
tion must be clearly designated on
their face as a request for expedited li-
censing procedure and must specify the
items, quantities and countries alleged
eligible. Submissions and certifications
should be sent to: Department of Com-
merce, Bureau of Industry and Secu-
rity, 14th Street and Pennsylvania Av-
enue, NW., Room 3877, Washington, DC
20230.

§768.9 Appeals of negative foreign
availability determinations.

Appeals of negative determinations
will be conducted according to the
standards and procedures described in
part 756 of the EAR. A Presidential de-
cision (NSO) to deny a license or con-
tinue controls notwithstanding a deter-
mination of foreign availability is not
subject to appeal.
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§768.10 Removal of controls on less so-
phisticated items.

Where the Secretary has removed na-
tional security controls on an item for
foreign availability reasons, the Sec-
retary will also remove controls on
similar items that are controlled for
national security reasons and whose
functions, technological approach, per-
formance thresholds, and other at-
tributes that form the basis for na-
tional security export controls do not
exceed the technical parameters of the
item that BIS has decontrolled for for-
eign availability reasons.

SUPPLEMENT NO. 1 TO PART 768—
EVIDENCE OF FOREIGN AVAILABILITY

This supplement provides a list of exam-
ples of evidence that the Bureau of Industry
and Security (BIS) has found to be useful in
conducting assessments of foreign avail-
ability. A claimant submitting evidence sup-
porting a claim of foreign availability should
review this list for suggestions as evidence is
collected. Acceptable evidence indicating
possible foreign availability is not limited to
these examples, nor is any one of these ex-
amples, usually, in and of itself, necessarily
sufficient to meet a foreign availability cri-
terion. A combination of several types of evi-
dence for each criterion usually is required.
A Foreign Availability Submission (FAS)
should include as much evidence as possible
on all four of the criteria listed below. BIS
combines the submitted evidence with the
evidence that it collects from other sources.
BIS evaluates all evidence, taking into ac-
count factors that may include, but are not
limited to: Information concerning the
source of the evidence, corroborative or con-
tradictory indications, and experience con-
cerning the reliability or reasonableness of
such evidence. BIS will assess all relevant
evidence to determine whether each of the
four criteria has been met. Where possible,
all information should be in writing. If infor-
mation is based on third party documenta-
tion, the submitter should provide such doc-
umentation to BIS. If information is based
on oral statements a third party made, the
submitter should provide a memorandum of
the conversation to BIS if the submitter can-
not obtain a written memorandum from the
source. BIS will amend this informational
list as it identifies new examples of evidence.

(a) Examples of evidence of foreign avail-
ability:

The following are intended as examples of
evidence that BIS will consider in evaluating
foreign availability. BIS will evaluate all
evidence according to the provisions in
§768.7(c) of this part in order for it to be used
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in support of a foreign availability deter-
mination. This list is illustrative only.

(1) Available-in-fact:

(i) Evidence of marketing of an item in a
foreign country (e.g., an advertisement in
the media of the foreign country that the
item is for sale there);

(ii) Copies of sales receipts demonstrating
sales to foreign countries;

(iif) The terms of a contract under which
the item has been or is being sold to a for-
eign country;

(iv) Information, preferably in writing,
from an appropriate foreign government offi-
cial that the government will not deny the
sale of an item it produces to another coun-
try in accordance with its laws and regula-
tions;

(v) Information, preferably in writing,
from a named company official that the
company legally can and would sell an item
it produces to a foreign country;

(vi) Evidence of actual shipments of the
item to foreign countries (e.g., shipping doc-
uments, photographs, news reports);

(vii) An eyewitness report of such an item
in operation in a foreign country, providing
as much information as available, including
where possible the make and model of the
item and its observed operating characteris-
tics;

(viii) Evidence of the presence of sales per-
sonnel or technical service personnel in a
foreign country;

(ix) Evidence of production within a for-
eign country;

(x) Evidence of the item being exhibited at
a trade fair in a foreign country, particularly
for the purpose of inducing sales of the item
to the foreign country;

(xi) A copy of the export control laws or
regulations of the source country, showing
that the item is not controlled; or

(xii) A catalog or brochure indicating the
item is for sale in a specific country.

(2) Foreign (non-U.S.) source:

(i) Names of foreign manufacturers of the
item including, if possible, addresses and
telephone numbers;

(ii) A report from a reputable source of in-
formation on commercial relationships that
a foreign manufacturer is not linked finan-
cially or administratively with a U.S. com-
pany;

(iif) A list of the components in the U.S.
item and foreign item indicating model num-
bers and their sources;

(iv) A schematic of the foreign item identi-
fying its components and their sources;

(v) Evidence that the item is a direct prod-
uct of foreign technology (e.g., a patent law
suit lost by a U.S. producer, a foreign pat-
ent);

(vi) Evidence of indigenous technology,
production facilities, and the capabilities at
those facilities; or
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(vii) Evidence that the parts and compo-
nents of the item are of foreign origin or are
exempt from U.S. licensing requirements by
the parts and components provision §732.4 of
the EAR.

(3) Sufficient quantity:

(i) Evidence that foreign sources have the
item in serial production;

(ii) Evidence that the item or its product is
used in civilian applications in foreign coun-
tries;

(iii) Evidence that a foreign country is
marketing in the specific country an item of
its indigenous manufacture;

(iv) Evidence of foreign inventories of the
item;

(v) Evidence of excess capacity in a foreign
country’s production facility;

(vi) Evidence that foreign countries have
not targeted the item or are not seeking to
purchase it in the West;

(vii) An estimate by a knowledgeable
source of the foreign country’s needs; or

(viii) An authoritative analysis of the
worldwide market (i.e., demand, production
rate for the item for various manufacturers,
plant capacities, installed tooling, monthly
production rates, orders, sales and cumu-
lative sales over 5-6 years).

(4) Comparable quality:

(i) A sample of the foreign item;

(ii) Operation or maintenance manuals of
the U.S. and foreign items;

(iii) Records or a statement from a user of
the foreign item;

(iv) A comparative evaluation, preferably
in writing, of the U.S. and foreign items by,
for example, a western producer or purchaser
of the item, a recognized expert, a reputable
trade publication, or independent laboratory;

(v) A comparative list identifying, by man-
ufacturers and model numbers, the key per-
formance components and the materials used
in the item that qualitatively affect the per-
formance of the U.S. and foreign items;

(vi) Evidence of the interchangeability of
U.S. and foreign items;

(vii) Patent descriptions for the U.S. and
foreign items;

(viii) Evidence that the U.S. and foreign
items meet a published industry, national, or
international standard;

(ix) A report or eyewitness account, by
deposition or otherwise, of the foreign item’s
operation;

(x) Evidence concerning the foreign manu-
facturers’ corporate reputation,;

(xi) Comparison of the U.S. and foreign end
item(s) made from a specific commodity,
tool(s), device(s), or technical data; or

(xii) Evidence of the reputation of the for-
eign item including, if possible, information
on maintenance, repair, performance, and
other pertinent factors.
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§770.1 Introduction.

In this part, references to the EAR
are references to 15 CFR chapter VII,
subchapter C. This part provides com-
modity, technology, and software in-
terpretations. These interpretations
clarify the scope of controls where such
scope is not readily apparent from the
Commerce Control List (CCL) (see Sup-
plement No. 1 to part 774 of the EAR)
and other provisions of the Export Ad-
ministration Regulations.

§770.2 Item interpretations.

(a) Interpretation 1: Anti-friction bear-
ing or bearing systems and specially de-
signed parts. (1) Anti-friction bearings
or bearing systems shipped as spares or
replacements are classified under Ex-
port Control Classification Numbers
(ECCNs) 2A001, 2A002, 2A003, 2A004,
2A005, and 2A006 (ball, roller, or needle-
roller bearings and parts). This applies
to separate shipments of anti-friction
bearings or bearing systems and anti-
friction bearings or bearing systems
shipped with machinery or equipment
for which they are intended to be used
as spares or replacement parts.

(2) An anti-friction bearing or bear-
ing system physically incorporated in a
segment of a machine or in a complete
machine prior to shipment loses its
identity as a bearing. In this scenario,
the machine or segment of machinery
containing the bearing is the item sub-
ject to export control requirements.

(3) An anti-friction bearing or bear-
ing system not incorporated in a seg-
ment of a machine prior to shipment,
but shipped as a component of a com-
plete unassembled (knocked-down) ma-
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chine, is considered a component of a
machine. In this scenario, the complete
machine is the item subject to export
license requirements.

(b) Interpretation 2: Classification of
“‘parts’’ of machinery, equipment, or other
items—(1) An assembled machine or unit
of equipment is being exported. In in-
stances where one or more assembled
machines or units of equipment are
being exported, the individual compo-
nent parts that are physically incor-
porated into the machine or equipment
do not require a license. The license or
general exception under which the
complete machine or unit of equipment
is exported will also cover its compo-
nent parts, provided that the parts are
normal and usual components of the
machine or equipment being exported,
or that the physical incorporation is
not used as a device to evade the re-
quirement for a license.

(2) Parts are exported as spares, re-
placements, for resale, or for stock. In in-
stances where parts are exported as
spares, replacements, for resale, or for
stock, a license is required only if the
appropriate entry for the part specifies
that a license is required for the in-
tended destination.

(c) Interpretation 3: Wire or cable cut to
length. (1) Wire or cable may be in-
cluded as a component of a system or
piece of equipment, whether or not the
wire or cable is cut to length and
whether or not it is fitted with connec-
tors at one or both ends, so long as it
is in normal quantity necessary to
make the original installation of the
equipment and is necessary to its oper-
ation.

(2) Wire or cable exported as replace-
ment or spares, or for further manufac-
ture is controlled under the applicable
wire or cable ECCN only. This includes
wire or cable, whether or not cut to
length or fitted with connectors at one
or both ends.

(d) Interpretation 4: Telecommuni-
cations equipment and systems. Control
equipment for paging systems (broad-
cast radio or selectively signalled re-
ceiving systems) is defined as circuit
switching equipment in Category 5 of
the CCL.

(e) Interpretation 5: Numerical control
systems—(1) Classification of ‘“Numerical
Control” Units. ““Numerical control”
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