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(1) Foreign availability to a con-
trolled country; and

(2) Foreign availability to a non-con-
trolled country.

(NOTE TO PARAGRAPH (b) OF THIS SECTION:
See §768.7 of this part for delineation of the
foreign availability assessment procedures,
and §768.6 of this part for the criteria used in
determining foreign availability)

§768.3 Foreign
ment.

availability assess-

(a) Foreign availability assessment. A
foreign availability assessment is an
evidentiary analysis that BIS conducts
to assess the foreign availability of a
given item according to the assessment
criteria, based on data submitted by a
claimant, the data gathered by BIS,
and the data and recommendations
submitted by the Departments of De-
fense and State and other relevant de-
partments and agencies, TAC commit-
tees, and industry. BIS uses the results
of the analysis in formulating its rec-
ommendation to the Secretary on
whether foreign availability exists for
a given item. If the Secretary deter-
mines that foreign availability exists,
the Secretary will decontrol the item
for national security reasons or ap-
prove the license in question if there is
no foreign policy reason to deny the li-
cense, unless the President exercises a
National Security Override (see §768.7
of this part). The effect of any such de-
termination on the effectiveness of for-
eign policy controls may be considered
independent of this part.

(b) Types of assessments. There are
two types of foreign availability assess-
ments:

(1) Denied license assessment; and

(2) Decontrol assessment.

(c) Expedited licensing procedures. See
§768.8 of this part for the evaluation of
eligibility of an item for the expedited
licensing procedures.

[61 FR 12915, Mar. 25, 1996, as amended at 61
FR 68585, Dec. 30, 1996]

§768.4 Initiation of an assessment.

(a) Assessment request. To initiate an
assessment, each claimant or TAC
must submit a FAS or a TAC Certifi-
cation to BIS. TACs are authorized to
certify foreign availability only to con-
trolled countries. Claimants can allege

§768.4

foreign availability for either con-
trolled or non-controlled countries.

(b) Denied license assessment. A claim-
ant whose license application BIS has
denied, or for which it has issued a let-
ter of intent to deny on national secu-
rity grounds, may request that BIS ini-
tiate a denied license assessment by
submitting a Foreign Availability Sub-
mission (FAS) within 90 days after de-
nial of the license. As part of its sub-
mission, the claimant must request
that the specified license application
be approved on the grounds of foreign
availability. The evidence must relate
to the particular export as described on
the license application and to the al-
leged comparable item. If foreign avail-
ability is found, the Secretary will ap-
prove the license for the specific items,
countries, and quantities listed on the
application. The denied license assess-
ment procedure, however, is not in-
tended to result in the removal of the
U.S. export control on an item by in-
crementally providing a country with
amounts that, taken together, would
constitute a sufficient quantity of an
item. The Secretary will not approve
on foreign availability grounds a de-
nied license if the approval of such li-
cense would itself render the U.S. ex-
port control ineffective in achieving its
purpose. In the case of a positive deter-
mination, the Secretary will determine
whether a decontrol assessment is war-
ranted. If so, then BIS will initiate a
decontrol assessment.

(c) Decontrol assessment. (1) Any
claimant may at any time request that
BIS initiate a decontrol assessment by
a FAS to BIS alleging foreign avail-
ability to any country or countries.

(2) A TAC may request that BIS ini-
tiate a decontrol assessment at any
time by submitting a TAC Certifi-
cation to BIS that there is foreign
availability to a controlled country for
items that fall within the area of the
TAC'’s technical expertise.

(3) The Secretary, on his/her own ini-
tiative, may initiate a decontrol as-
sessment.

(d) BIS mailing address. All foreign
availability submissions and TAC cer-
tifications should be submitted to: De-
partment of Commerce, Bureau of In-
dustry and Security, 14th Street and
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