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necessary to implement State policies,
standards and criteria.

(4) A State must have a procedure
whereby it reviews and certifies the
local program’s compliance with State
standards and criteria. This procedure
must include provisions for:

(i) Opportunity for the public and
governmental entities (including Fed-
eral agencies) to participate in the de-
velopment of local programs; and

(ii) Opportunity for the public and
governmental entities (including Fed-
eral agencies) to make their views
known (through public hearings or
other means) to the State agency prior
to approval of local programs; and

(iii) Review by the State of the ade-
quacy of local programs consideration
of facilities identified in a State’s man-
agement program in which there is a
national interest.

(5) A State must be able to assure im-
plementation and enforcement of a
local program once approved. To ac-
complish this a State must:

(i) Establish a monitoring system
which defines what constitutes and de-
tects patterns of non-compliance. In
the case of uses of regional benefit and
facilities in which there is a national
interest, the monitoring system must
be capable of detecting single instances
of local actions affecting such uses or
facilities in a manner contrary to the
management program.

(ii) Be capable of assuring compli-
ance when a pattern of deviation is de-
tected or when a facility involving
identified national interests or a use of
regional benefit is affected in a manner
contrary to the program’s policies.
When State action is required because
of failure by a local government to en-
force its program, the State must be
able to do one or a combination of the
following:

(A) Directly enforce the entire local
program,;

(B) Directly enforce that portion of
the local program that is being en-
forced improperly. State intervention
would be necessary only in those local
government activities that are vio-
lating the policies, standards or cri-
teria.

(C) Seek judicial relief against local
government for failure to properly en-
force;
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(D) Review local government actions
on a case-by-case basis or on appeal
and have the power to prevent those
actions inconsistent with the policies
and standards.

(E) Provide a procedure whereby the
responsibility for enforcing a program
shifts to an intermediate level of gov-
ernment, assuming statutory authority
exists to enable the immediate of gov-
ernment to assume this responsibility.

§923.43 Direct State land and water
use planning and regulation—Tech-
nique B.

(a) The management program must
provide for any one or a combination of
general techniques specified in sub-
section 306(d)(11) of the Act for control
of land and water uses within the
coastal zone. The second such control
technique, at subsection 306(d)(11)(B) of
the Act, is direct state land and water
use planning and regulation (control
technique B).

(b) To have control technique B ap-
proved, the State must have the reqg-
uisite direct authority to plan and reg-
ulate land and water uses subject to
the management program. This author-
ity can take the form of:

(1) Comprehensive legislation—A sin-
gle piece of comprehensive legislation
specific to coastal management and
the requirements of this Act.

(2) Networking—The utilization of
authorities which are compatible with
and applied on the basis of coastal
management policies developed pursu-
ant to §923.3.

(¢) In order to apply the networking
concept, the State must:

(1) Demonstrate that, taken to-
gether, existing authorities can and
will be used to implement the full
range of policies and management
techniques identified as necessary for
coastal management purposes; and

(2) Bind each party which exercises
statutory authority that is part of the
management program to conformance
with relevant enforceable policies and
management techniques. Parties may
be bound to conformance through an
executive order, administrative direc-
tive or a memorandum of under-
standing provided that:
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(i) The management program au-
thorities provide grounds for taking ac-
tion to ensure compliance of networked
agencies with the program. It will be
sufficient if any of the following can
act to ensure compliance: The State
agency designated pursuant to sub-
section 306(d)(6) of the Act, the State’s
Attorney General, another State agen-
cy, a local government, or a citizen.

(ii) The executive order, administra-
tive directive or memorandum of un-
derstanding establishes conformance
requirements of other State agency ac-
tivities or authorities to management
program policies. A gubernatorial exec-
utive order will be acceptable if
networked State agency heads are di-
rectly responsible to the Governor.

(3) Where networked State agencies
can enforce the management program
policies at the time of section 306 ap-
proval without first having to revise
their operating rules and regulations,
then any proposed revisions to such
rules and regulations which would en-
hance or facilitate implementation
need not be accomplished prior to pro-
gram approval. Where State agencies
cannot enforce coastal policies without
first revising their rules and regula-
tions, then these revisions must be
made prior to approval of the State’s
program by the Assistant Adminis-
trator.

§923.44 State review on a case-by-case
basis of actions affecting land and
water uses subject to the manage-
ment program—Technique C.

(a) The management program must
provide for any one or a combination of
general techniques specified in sub-
section 306(d)(11) of the Act for control
of land and water uses within the
coastal zone. The third such control
technique, at subsection 306(d)(11)(C) of
the Act, is state administrative review
for consistency with the management
program of all development plans,
projects, or land and water use regula-
tions, including exceptions and
variances thereto, proposed by any
state or local authority or private de-
veloper, with power to approve or dis-
approve after public notice and an op-
portunity for hearings (control tech-
nique C).
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(b) Under case-by-case review, States
have the power to review individual de-
velopment plans, projects or land and
water use regulations (including
variances and exceptions thereto) pro-
posed by any State or local authority
or private developer which have been
identified in the management program
as being subject to review for consist-
ency with the management program.
This control technique requires the
greatest degree of policy specificity be-
cause compliance with the program
will not require any prior actions on
the part of anyone affected by the pro-
gram. Specificity also is needed to
avoid challenges that decisions (made
pursuant to the management program)
are unfounded, arbitrary or capricious.

(c) To have control technique C ap-
proved, a State must:

(1) Identify the plans, projects or reg-
ulations subject to review, based on
their significance in terms of impacts
on coastal resources, potential for in-
compatibility with the State’s coastal
management program, and having
greater than local significance;

(2) ldentify the State agency that
will conduct this review;

(3) Include the criteria by which iden-
tified plans, projects and regulations
will be approved or disapproved;

(4) Have the power to approve or dis-
approve identified plans, projects or
regulations that are inconsistent with
the management program, or the power
to seek court review thereof; and

(5) Provide public notice of reviews
and the opportunity for public hearing
prior to rendering a decision on each
case-by-case review.

§923.45 Air and water pollution con-
trol requirements.

The program must incorporate, by

reference or otherwise, all require-
ments established by the Federal
Water Pollution Control Act, as

amended (Clean Water Act or CWA), or
the Clean Air Act, as amended (CAA),
or established by the Federal Govern-
ment or by any state or local govern-
ment pursuant to such Acts. Such re-
quirements must be the water pollu-
tion control and air pollution control
requirements applicable to such pro-
gram. Incorporation of the air and
water quality requirements pursuant
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