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secondary) coastal effects and which
the State agency concurs are de mini-
mis.

(4) Environmentally beneficial activi-
ties. The State agency and Federal
agencies may agree to exclude environ-
mentally beneficial Federal agency ac-
tivities (either on a case-by-case basis
or for a category of activities) from
further State agency consistency re-
view. Environmentally beneficial ac-
tivity means an activity that protects,
preserves, or restores the natural re-
sources of the coastal zone. The State
agency shall provide for public partici-
pation under section 306(d)(14) of the
Act for the State agency’s consider-
ation of whether to exclude environ-
mentally beneficial activities.

(5) General consistency determina-
tions, phased consistency determina-
tions, and national or regional consist-
ency determinations under §930.36 are
also available to facilitate federal-
State coordination.

(b) Federal agencies shall consider all
development projects within the coast-
al zone to be activities affecting any
coastal use or resource. All other types
of activities within the coastal zone
are subject to Federal agency review to
determine whether they affect any
coastal use or resource.

(c) Federal agency activities and de-
velopment projects outside of the
coastal zone, are subject to Federal
agency review to determine whether
they affect any coastal use or resource.

(d) Federal agencies shall broadly
construe the effects test to provide
State agencies with a consistency de-
termination under §930.34 and not a
negative determination under §930.35
or other determinations of no effects.
Early coordination and cooperation be-
tween a Federal agency and the State
agency can enable the parties to focus
their efforts on particular Federal
agency activities of concern to the
State agency.

§930.34 Federal and State agency co-
ordination.

(a)(1) Federal agencies shall provide
State agencies with consistency deter-
minations for all Federal agency ac-
tivities affecting any coastal use or re-
source. To facilitate State agency re-
view, Federal agencies should coordi-
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nate with the State agency prior to
providing the determination.

(2) Use of existing procedures. Federal
agencies are encouraged to coordinate
and consult with State agencies
through use of existing procedures in
order to avoid waste, duplication of ef-
fort, and to reduce Federal and State
agency administrative burdens. Where
necessary, these existing procedures
should be modified to facilitate coordi-
nation and consultation under the Act.

(b) Listed activities. State agencies are
strongly encouraged to list in their
management programs Federal agency
activities which, in the opinion of the
State agency, will have reasonably
foreseeable coastal effects and there-
fore, may require a Federal agency
consistency determination. Listed Fed-
eral agency activities shall be de-
scribed in terms of the specific type of
activity involved (e.g., federal reclama-
tion projects). In the event the State
agency chooses to describe Federal
agency activities that occur outside of
the coastal zone, which the State agen-
cy believes will have reasonably fore-
seeable coastal effects, it shall also de-
scribe the geographic location of such
activities (e.g., reclamation projects in
coastal floodplains).

(c) Unlisted activities. State agencies
should monitor unlisted Federal agen-
cy activities (e.g., by use of intergov-
ernmental review process established
pursuant to E.O. 12372, review of NEPA
documents, and the FEDERAL REG-
ISTER) and should notify Federal agen-
cies of unlisted Federal agency activi-
ties which Federal agencies have not
subjected to a consistency review but
which, in the opinion of the State
agency, will have reasonably foresee-
able coastal effects and therefore, may
require a Federal agency consistency
determination. The provisions in para-
graphs (b) and (c) of this section are
recommended rather than mandatory
procedures for facilitating federal-
State coordination of Federal agency
activities which affect any coastal use
or resource. State agency notification
to the Federal agency (by listed or un-
listed notification) is neither a sub-
stitute for nor does it eliminate Fed-
eral agency responsibility to comply
with the consistency requirement, and
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to provide State agencies with consist-
ency determinations for all develop-
ment projects in the coastal zone and
for all other Federal agency activities
which the Federal agency finds affect
any coastal use or resource, regardless
of whether the State agency has listed
the activity or notified the Federal
agency through case-by-case moni-
toring.

(d) State guidance and assistance to
Federal agencies. As a preliminary mat-
ter, a decision that a Federal agency
activity affects any coastal use or re-
source should lead to early consulta-
tion with the State agency (i.e., before
the required 90-day period). Federal
agencies should obtain the views and
assistance of the State agency regard-
ing the means for determining that the
proposed activity will be conducted in
a manner consistent to the maximum
extent practicable with the enforceable
policies of a management program. As
part of its assistance efforts, the State
agency shall make available for public
inspection copies of the management
program document. Upon request by
the Federal agency, the State agency
shall identify any enforceable policies
applicable to the proposed activity
based upon the information provided to
the State agency at the time of the re-
quest.

§930.35 Negative determinations for
proposed activities.

(a) If a Federal agency determines
that there will not be coastal effects,
then the Federal agency shall provide
the State agencies with a negative de-
termination for a Federal agency ac-
tivity:

(1) Identified by a State agency on its
list, as described in §930.34(b), or
through case-by-case monitoring of un-
listed activities; or

(2) Which is the same as or is similar
to activities for which consistency de-
terminations have been prepared in the
past; or

(3) For which the Federal agency un-
dertook a thorough consistency assess-
ment and developed initial findings on
the coastal effects of the activity.

(b) Content of a negative determination.
A negative determination may be sub-
mitted to State agencies in any writ-
ten form so long as it contains a brief

§930.35

description of the activity, the activi-
ty’s location and the basis for the Fed-
eral agency’s determination that the
activity will not affect any coastal use
or resource. In determining effects,
Federal agencies shall follow
§930.33(a)(1), including an evaluation of
the relevant enforceable policies of a
management program and include the
evaluation in the negative determina-
tion. The level of detail in the Federal
agency’s analysis may vary depending
on the scope and complexity of the ac-
tivity and issues raised by the State
agency, but shall be sufficient for the
State agency to evaluate whether
coastal effects are reasonably foresee-
able.

(c) A negative determination under
paragraph (a) of this section shall be
provided to the State agency at least 90
days before final approval of the activ-
ity, unless both the Federal agency and
the State agency agree to an alter-
native notification schedule. A State
agency is not obligated to respond to a
negative determination. If a State
agency does not respond to a Federal
agency’s negative determination with-
in 60 days, State agency concurrence
with the negative determination shall
be presumed. State agency concurrence
shall not be presumed in cases where
the State agency, within the 60-day pe-
riod, requests an extension of time to
review the matter. Federal agencies
shall approve one request for an exten-
sion period of 15 days or less. If a State
agency objects to a negative deter-
mination, asserting that coastal effects
are reasonably foreseeable, the Federal
agency shall consider submitting a
consistency determination to the State
agency or otherwise attempt to resolve
any disagreement within the remainder
of the 90-day period. If a Federal agen-
cy, in response to a State agency’s ob-
jection to a negative determination,
agrees that coastal effects are reason-
ably foreseeable, the State agency and
Federal agency should attempt to
agree to complete the consistency re-
view within the 90-day period for the
negative determination or consider an
alternative schedule pursuant to
§930.36(b)(1). Federal agencies should
consider postponing final Federal agen-
cy action, beyond the 90-day period,
until a disagreement has been resolved.

247



