§960.11

conclusions and a statement of the rea-
sons on which they are based. This de-
cision constitutes final agency action.

§960.11 Conditions for operation.

(a) Each license issued for the oper-
ation of a system shall require the li-
censee to comply with the Act and the
regulations in this part. The licensee
shall ensure that its license informa-
tion is kept current and accurate. A li-
censee’s failure to notify NOAA in a
timely manner of any changes to that
information on which the determina-
tion to issue the license or a subse-
quent licensing action was or will be
made may result in penalties for non-
compliance being levied, pursuant to
Section 203(a)(3) of Public Law 102-555.

(b) The following conditions, as a
minimum, shall be included in all li-
censes:

(1) The licensee shall operate its sys-
tem in a manner that preserves the na-
tional security and observes the for-
eign policy and international obliga-

tions of the United States. Specific
limitations on operational perform-
ance, including, but not limited to,

limitations on data collection and dis-
semination, as appropriate, will be
specified in each license.

(2) The licensee shall maintain oper-
ational control from a location within
the United States at all times, includ-
ing the ability to override all com-
mands issued by any operations centers
or stations.

(3) The licensee will maintain and
make available to the Assistant Ad-
ministrator records of system tasking,
operations and other data as specified
in the license for the purposes of moni-
toring and compliance. Periodic report-
ing and record keeping requirements
will be specified in the license. The li-
censee shall allow the Administrator
access, at all reasonable times, to all
facilities which comprise the remote
sensing space system for the purpose of
conducting license monitoring and
compliance inspections.

(4) The licensee may be required by
the Secretary to limit data collection
and/or distribution by the system as
determined to be necessary to meet
significant national security or signifi-
cant foreign policy concerns, or inter-
national obligations of the United
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States, in accordance with the proce-
dures set forth in the Interagency MOU
Fact Sheet. During such limitations,
the licensee shall, on request, provide
unenhanced restricted images on a
commercial basis exclusively to the
U.S. Government using U.S. govern-
ment-approved rekeyable encryption
on the down-link and shall use a data
down-link format that allows the U.S.
Government access to these data dur-
ing such periods.

(5) A licensee shall notify the Admin-
istrator of its intent to enter into any
significant or substantial foreign
agreement, and shall submit this
agreement for review in accordance
with §960.8. The proposed agreement
may not be implemented by the li-
censee until the licensee has been ad-
vised by the Administrator that the
document’s provisions are acceptable.

(i) Notification of any agreement
that provides for an on-going or a con-
tinuous relationship serves as notifica-
tion of specific transactions carried out
within the scope of that agreement for
purposes of the regulations in this part
and the Act. Such notification does not
relieve a licensee of any obligation
under any other laws including U.S. ex-
port laws or regulations to secure nec-
essary USG authorizations and/or li-
censes, to provide notification, or to
comply with other requirements.

(i) A licensee seeking to enter a for-
eign agreement that would require the
modification of the terms of an exist-
ing license shall submit a license
amendment, as provided in §960.7.

(6) In accordance with Section 201 (e)
of the Act and §960.12, a licensee shall
make available on reasonable commer-
cial terms and conditions, in accord-
ance with the Act and §960.12, any
unenhanced data designated by the As-
sistant Administrator.

(7) A licensee shall provide to the
U.S. Government, upon request, a com-
plete list of all archived, unenhanced
data which has been generated by its
licensed system which is not already
maintained in a public catalog. Any in-
formation on this list which is deemed
proprietary by the licensee should be
so noted by the licensee when the list
is provided to the U.S. Government.
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(8) A licensee shall make available
unenhanced data requested by the Na-
tional Satellite Land Remote Sensing
Data Archive (‘“‘the Archive”) in the
Department of the Interior on reason-
able cost terms and conditions as
agreed by the licensee and the Archive.
After the expiration of any exclusive
right to sell, or after a reasonable pe-
riod of time, as agreed with the li-
censee, the Archive shall make these
data available to the public at a price
equivalent to the cost of fulfilling user
requests.

(9) Before purging any licensed data
in its possession, the licensee shall
offer such data to the Archive at the
cost of reproduction and transmission.
The Archive shall make these data
available immediately to the public at
a price equivalent to the cost of ful-
filling user requests.

(10) A licensee shall make available
to the government of any country (in-
cluding the United States) upon re-
quest by that government, unenhanced
data collected by its system concerning
the territory under the jurisdiction of
such government. The data shall be
provided as soon as the licensee is able
to distribute the data commercially or
as soon as the licensee has processed
them into a format that the licensee
uses for its own purposes, whichever
occurs sooner, on reasonable terms and
conditions. However, no data shall be
provided to the sensed state if such re-
lease is contrary to U.S. national secu-
rity concerns, foreign policy or inter-
national obligations or is otherwise
prohibited by law, e.g. where trans-
actions with the sensed state are pro-
hibited by the laws of the United
States. The USG may require, as a spe-
cific license condition, coordination
with NOAA prior to fulfilling specific
sensed state requests for unenhanced
data.

(11) A licensee shall inform the As-
sistant Administrator immediately of
any operational deviation or proposed
deviation of the system which would
violate the conditions of the license. If
advance notice is not possible because
of an emergency posing an imminent
and substantial threat to human life,
property, the environment or the sys-
tem itself, the licensee shall notify the

§960.12

Assistant Administrator of the devi-
ation as soon as circumstances permit.

(12) A licensee shall dispose of any
satellites operated by the licensee upon
termination of operations under the li-
cense in a manner satisfactory to the
President. The licensee shall obtain ap-
proval from the Assistant Adminis-
trator of all plans and procedures for
the disposition of satellites as part of
the application process.

§960.12 Data policy for remote sensing
space systems.

(a) In accordance with the Act, if the
U.S. Government has or will directly
fund all or a substantial part of the de-
velopment, fabrication, launch, or op-
eration costs of a licensed system, the
license shall require that all of the
unenhanced data from the system be
made available on a nondiscriminatory
basis except on the basis of national se-
curity, foreign policy or international
obligations.

(b) If the U.S. Government has not
funded and will not fund, either di-
rectly or indirectly, any of the develop-
ment, fabrication, launch, or oper-
ations costs of a licensed system, the
licensee may provide access to its
unenhanced data in accordance with
reasonable commercial terms and con-
ditions, subject to the requirement of
providing data to the government of
any sensed state, pursuant to
§960.11(b)(10), and to implementation of
the licensee’s plan, as contained in its
application, to provide widespread ac-
cess to its unenhanced data for non-
commercial scientific, educational or
other public benefit purposes.

(c) If the U.S. Government has (ei-
ther directly or indirectly) funded
some of the development, fabrication,
launch, or operations costs of a li-
censed system, the Assistant Adminis-
trator, in consultation with other ap-
propriate U.S. agencies, shall, subject
to national security concerns, deter-
mine whether the interest of the
United States in promoting widespread
availability of remote sensing data on
reasonable cost terms and conditions
requires that some or all of the
unenhanced data from the system be
made available on a nondiscriminatory
basis in accordance with the Act. The
license shall specify any data subject

303



