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will be included in the administrative
record. Final authority to make deter-
minations regarding injury and res-
toration rest solely with the trustees.
Trustees may end participation by re-
sponsible parties who, during the con-
duct of the assessment, in the sole
judgment of the trustees, cause inter-
ference with the trustees’ ability to
fulfill their responsibilities under OPA
and this part.

(5) Considerations. In determining the
nature and extent of participation by
the responsible parties or their rep-
resentatives, trustees may consider
such factors as:

(i) Whether the responsible parties
have been identified;

(i) The willingness of responsible
parties to participate in the assess-
ment;

(iii) The willingness of responsible
parties to fund assessment activities;

(iv) The willingness and ability of re-
sponsible parties to conduct assess-
ment activities in a technically sound
and timely manner and to be bound by
the results of jointly agreed upon stud-
ies;

(v) The degree of cooperation of the
responsible parties in the response to
the incident; and

(vi) The actions of the responsible
parties in prior assessments.

(6) Request for alternative assessment
procedures. (i) The participating respon-
sible parties may request that trustees
use assessment procedures other than
those selected by the trustees if the re-
sponsible parties:

(A) ldentify the proposed procedures
to be used that meet the requirements
of §990.27 of this part, and provide rea-
sons supporting the technical adequacy
and appropriateness of such procedures
for the incident and associated inju-
ries;

(B) Advance to the trustees the trust-
ees’ reasonable estimate of the cost of
using the proposed procedures; and

(C) Agree not to challenge the results
of the proposed procedures. The request
from the responsible parties may be
made at any time, but no later than,
fourteen (14) days of being notified of
the trustees’ proposed assessment pro-
cedures for the incident or the injury.

(if) Trustees may reject the respon-
sible parties’ proposed assessment pro-
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cedures if, in the sole judgment of the
trustees, the proposed assessment pro-
cedures:

(A) Are not technically feasible;

(B) Are not scientifically or tech-
nically sound;

(C) Would inadequately address the
natural resources and services of con-
cern;

(D) Could not be completed within a
reasonable time frame; or

(E) Do not meet the requirements of
§990.27 of this part.

(7) Disclosure. Trustees must docu-
ment in the administrative record and
Restoration Plan the invitation to the
responsible parties to participate, and
briefly describe the nature and extent
of the responsible parties’ participa-
tion. If the responsible parties’ partici-
pation is terminated during the assess-
ment, trustees must provide a brief ex-
planation of this decision in the admin-
istrative record and Restoration Plan.

(d) Public. Trustees must provide op-
portunities for public involvement
after the trustees’ decision to develop
restoration plans or issuance of any no-
tices to that effect, as provided in
§990.55 of this part. Trustees may also
provide opportunities for public in-
volvement at any time prior to this de-
cision if such involvement may en-
hance trustees’ decisionmaking or
avoid delays in restoration.

§990.15 Considerations to facilitate

restoration.

In addition to the procedures pro-
vided in subparts D through F of this
part, trustees may take other actions
to further the goal of expediting res-
toration of injured natural resources
and services, including:

(a) Pre-incident planning. Trustees
may engage in pre-incident planning
activities. Pre-incident plans may
identify natural resource damage as-
sessment teams, establish trustee noti-
fication systems, identify support serv-
ices, identify natural resources and
services at risk, identify area and re-
gional response agencies and officials,
identify available baseline informa-
tion, establish data management sys-
tems, and identify assessment funding
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issues and options. Potentially respon-
sible parties, as well as all other mem-
bers of the public interested in and ca-
pable of participating in assessments,
should be included in pre-incident plan-
ning to the fullest extent practicable.

(b) Regional Restoration Plans. Where
practicable, incident-specific restora-
tion plan development is preferred,
however, trustees may develop Re-
gional Restoration Plans. These plans
may be used to support a claim under
§990.56 of this part. Regional restora-
tion planning may consist of compiling
databases that identify, on a regional
or watershed basis, or otherwise as ap-
propriate, existing, planned, or pro-
posed restoration projects that may
provide appropriate restoration alter-
natives for consideration in the con-
text of specific incidents.

Subpart B—Authorities

§990.20 Relationship to the CERCLA
natural resource damage assess-
ment regulations.

(a) General. Regulations for assessing
natural resource damages resulting
from hazardous substance releases
under the Comprehensive Environ-
mental Response, Compensation, and
Liability Act of 1980, as amended
(CERCLA), 42 U.S.C. 9601 et seq., and
the Federal Water Pollution Control
Act (Clean Water Act), 33 U.S.C. 1321 et
seq., are codified at 43 CFR part 11. The
CERCLA regulations originally applied
to natural resource damages resulting
from oil discharges as well as haz-
ardous substance releases. This part
supersedes 43 CFR part 11 with regard
to oil discharges covered by OPA.

(b) Assessments commenced before Feb-
ruary 5, 1996. If trustees commenced a
natural resource damage assessment
for an oil discharge under 43 CFR part
11 prior to February 5, 1996 they may
complete the assessment in compliance
with 43 CFR part 11, or they may elect
to use this part, and obtain a rebut-
table presumption.

(c) Oil and hazardous substance mix-
tures. For natural resource damages re-
sulting from a discharge or release of a
mixture of oil and hazardous sub-
stances, trustees must use 43 CFR part
11 in order to obtain a rebuttable pre-
sumption.

§990.23

§990.21 Relationship to the NCP.

This part provides procedures by
which trustees may determine appro-
priate restoration of injured natural
resources and services, where such in-
juries are not fully addressed by re-
sponse actions. Response actions and
the coordination with damage assess-
ment activities are conducted pursuant
to the National Oil and Hazardous Sub-
stances Pollution Contingency Plan
(NCP), 40 CFR part 300.

§990.22 Prohibition on double recov-
ery.

When taking actions under this part,
trustees are subject to the prohibition
on double recovery, as provided in 33
U.S.C. 2706(d)(3) of OPA.

§990.23 Compliance with NEPA and
the CEQ regulations.

(a) General. The National Environ-
mental Policy Act (NEPA), 42 U.S.C.
4321 et seq. and Council on Environ-
mental Quality (CEQ) regulations im-
plementing NEPA, 40 CFR chapter V,
apply to restoration actions by federal
trustees, except where a categorical ex-
clusion or other exception to NEPA ap-
plies. Thus, when a federal trustee pro-
poses to take restoration actions under
this part, it must integrate this part
with NEPA, the CEQ regulations, and
NEPA regulations promulgated by that
federal trustee agency. Where state
NEPA-equivalent laws may apply to
state trustees, state trustees must con-
sider the extent to which they must in-
tegrate this part with their NEPA-
equivalent laws. The requirements and
process described in this section relate
only to NEPA and federal trustees.

(b) NEPA requirements for federal trust-
ees. NEPA becomes applicable when
federal trustees propose to take res-
toration actions, which begins with the
development of a Draft Restoration
Plan under §990.55 of this part. Depend-
ing upon the circumstances of the inci-
dent, federal trustees may need to con-
sider early involvement of the public in
restoration planning in order to meet
their NEPA compliance requirements.

(c) NEPA process for federal trustees.
Although the steps in the NEPA proc-
ess may vary among different federal
trustees, the process will generally in-
volve the need to develop restoration
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