
385

Nat’l Oceanic and Atmospheric Adm., Commerce § 990.26

consequences, and states whether all 
practicable means to avoid or minimize 
environmental harm were adopted 
(e.g., monitoring and corrective ac-
tions). The ROD may be incorporated 
with other decision documents pre-
pared by the trustees. The means by 
which the ROD is made publicly avail-
able must be consistent with the fed-
eral trustee agency’s NEPA require-
ments. 

(d) Relationship to Regional Restoration 
Plans or an existing restoration project. If 
a Regional Restoration Plan or exist-
ing restoration project is proposed for 
use, federal trustees may be able to 
tier their NEPA analysis to an existing 
EIS, as described in §§ 1502.20 and 1508.28 
of the CEQ regulations.

§ 990.24 Compliance with other appli-
cable laws and regulations. 

(a) Worker health and safety. When 
taking actions under this part, trustees 
must comply with applicable worker 
health and safety considerations speci-
fied in the NCP for response actions. 

(b) Natural Resources protection. When 
acting under this part, trustees must 
ensure compliance with any applicable 
consultation, permitting, or review re-
quirements, including but not limited 
to: the Endangered Species Act of 1973, 
16 U.S.C. 1531 et seq.; the Coastal Zone 
Management Act of 1972, 16 U.S.C. 1451 
et seq.; the Migratory Bird Treaty Act, 
16 U.S.C. 703 et seq.; the National Ma-
rine Sanctuaries Act, 16 U.S.C. 1431 et 
seq.; the National Historic Preservation 
Act, 12 U.S.C. 470 et seq.; the Marine 
Mammal Protection Act, 16 U.S.C. 1361 
et seq.; and the Archaeological Re-
sources Protection Act, 16 U.S.C. 470 et 
seq.

§ 990.25 Settlement. 
Trustees may settle claims for nat-

ural resource damages under this part 
at any time, provided that the settle-
ment is adequate in the judgment of 
the trustees to satisfy the goal of OPA 
and is fair, reasonable, and in the pub-
lic interest, with particular consider-
ation of the adequacy of the settlement 
to restore, replace, rehabilitate, or ac-
quire the equivalent of the injured nat-
ural resources and services. Sums re-
covered in settlement of such claims, 
other than reimbursement of trustee 

costs, may only be expended in accord-
ance with a restoration plan, which 
may be set forth in whole or in part in 
a consent decree or other settlement 
agreement, which is made available for 
public review.

§ 990.26 Emergency restoration. 
(a) Trustees may take emergency res-

toration action before completing the 
process established under this part, 
provided that: 

(1) The action is needed to avoid irre-
versible loss of natural resources, or to 
prevent or reduce any continuing dan-
ger to natural resources or similar 
need for emergency action; 

(2) The action will not be undertaken 
by the lead response agency; 

(3) The action is feasible and likely 
to succeed; 

(4) Delay of the action to complete 
the restoration planning process estab-
lished in this part likely would result 
in increased natural resource damages; 
and 

(5) The costs of the action are not un-
reasonable. 

(b) If response actions are still under-
way, trustees must coordinate with the 
On-Scene Coordinator (OSC), con-
sistent with the NCP, to ensure that 
emergency restoration actions will not 
interfere with or duplicate ongoing re-
sponse actions. Emergency restoration 
may not address residual oil unless: 

(1) The OSC’s response is complete; 
or 

(2) The OSC has determined that the 
residual oil identified by the trustee as 
part of a proposed emergency restora-
tion action does not merit further re-
sponse. 

(c) Trustees must provide notice to 
identified responsible parties of any 
emergency restoration actions and, to 
the extent time permits, invite their 
participation in the conduct of those 
actions as provided in § 990.14(c) of this 
part. 

(d) Trustees must provide notice to 
the public, to the extent practicable, of 
these planned emergency restoration 
actions. Trustees must also provide 
public notice of the justification for, 
nature and extent of, and results of 
emergency restoration actions within a 
reasonable time frame after comple-
tion of such actions. The means by 
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which this notice is provided is left to 
the discretion of the trustee. 

[61 FR 500, Jan. 5, 1996, as amended at 67 FR 
61492, Oct. 1, 2002]

§ 990.27 Use of assessment procedures. 
(a) Standards for assessment proce-

dures. Any procedures used pursuant to 
this part must comply with all of the 
following standards if they are to be in 
accordance with this part: 

(1) The procedure must be capable of 
providing assessment information of 
use in determining the type and scale 
of restoration appropriate for a par-
ticular injury; 

(2) The additional cost of a more 
complex procedure must be reasonably 
related to the expected increase in the 
quantity and/or quality of relevant in-
formation provided by the more com-
plex procedure; and 

(3) The procedure must be reliable 
and valid for the particular incident. 

(b) Assessment procedures available. (1) 
The range of assessment procedures 
available to trustees includes, but is 
not limited to: 

(i) Procedures conducted in the field; 
(ii) Procedures conducted in the lab-

oratory; 
(iii) Model-based procedures, includ-

ing type A procedures identified in 43 
CFR part 11, subpart D, and compensa-
tion formulas/schedules; and 

(iv) Literature-based procedures. 
(2) Trustees may use the assessment 

procedures in paragraph (b)(1) of this 
section alone, or in any combination, 
provided that the standards in para-
graph (a) of this section are met, and 
there is no double recovery. 

(c) Selecting assessment procedures. (1) 
When selecting assessment procedures, 
trustees must consider, at a minimum: 

(i) The range of procedures available 
under paragraph (b) of this section; 

(ii) The time and cost necessary to 
implement the procedures; 

(iii) The potential nature, degree, and 
spatial and temporal extent of the in-
jury; 

(iv) The potential restoration actions 
for the injury; and 

(v) The relevance and adequacy of in-
formation generated by the procedures 
to meet information requirements of 
restoration planning. 

(2) If a range of assessment proce-
dures providing the same type and 
quality of information is available, the 
most cost-effective procedure must be 
used.

Subpart C—Definitions
§ 990.30 Definitions. 

For the purpose of this rule, the 
term: 

Baseline means the condition of the 
natural resources and services that 
would have existed had the incident 
not occurred. Baseline data may be es-
timated using historical data, ref-
erence data, control data, or data on 
incremental changes (e.g., number of 
dead animals), alone or in combina-
tion, as appropriate. 

Cost-effective means the least costly 
activity among two or more activities 
that provide the same or a comparable 
level of benefits, in the judgment of the 
trustees. 

CEQ regulations means the Council on 
Environmental Quality regulations im-
plementing NEPA, 40 CFR chapter V. 

Damages means damages specified in 
section 1002(b) of OPA (33 U.S.C. 
1002(b)), and includes the costs of as-
sessing these damages, as defined in 
section 1001(5) of OPA (33 U.S.C. 
2701(5)). 

Discharge means any emission (other 
than natural seepage), intentional or 
unintentional, and includes, but is not 
limited to, spilling, leaking, pumping, 
pouring, emitting, emptying, or dump-
ing, as defined in section 1001(7) of OPA 
(33 U.S.C. 2701(7)). 

Exclusive Economic Zone means the 
zone established by Presidential Proc-
lamation 5030 of March 10, 1983 (3 CFR, 
1984 Comp., p. 22), including the ocean 
waters of the areas referred to as 
‘‘eastern special areas’’ in Article 3(1) 
of the Agreement between the United 
States of America and the Union of So-
viet Socialist Republics on the Mari-
time Boundary, signed June 1, 1990, as 
defined in section 1001(8) of OPA (33 
U.S.C. 2701(8)). 

Exposure means direct or indirect 
contact with the discharged oil. 

Facility means any structure, group 
of structures, equipment, or device 
(other than a vessel) which is used for 
one or more of the following purposes: 
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