Federal Trade Commission

2. In example 1, assume that B plans to
make the acquisition, but that corporation
B’s parent, corporation A, is not an institu-
tional investor and is engaged in manufac-
turing. Subparagraph (c)(2) provides that ac-
quisitions by B can never be exempt under
this section if A owns any amount of X’s vot-
ing securities.

3. In example 1, the exemption does not
apply if X is also an institutional investor of
the same type as either A or B.

4. Assume that H is a holding company
which controls a life insurance company, a
casualty insurer and a finance company. The
life insurance company controls a data proc-
essing company which performs services for
the two insurers. Any acquisition by any of
these entities could qualify for exemption
under this section.

5. In example 4, if H also controls a manu-
facturing entity, H is not an institutional in-
vestor, and only the acquisitions made by
the two insurance companies, the finance
company and the data processing company
can qualify for the exemption under this sec-
tion.

[43 FR 33544, July 31, 1978, as amended at 66
FR 8694, Feb. 1, 2001]

§802.70 Acquisitions subject to order.

An acquisition shall be exempt from
the requirements of the act if the vot-
ing securities or assets are to be ac-
quired from an entity pursuant to and
in accordance with:

(@) An order of the Federal Trade
Commission or of any Federal court in
an action brought by the Federal Trade
Commission or the Department of Jus-
tice;

(b) An Agreement Containing Con-
sent Order that has been accepted by
the Commission for public comment,
pursuant to the Commission’s Rules of
Practice; or

(c) A proposal for a consent judgment
that has been submitted to a Federal
court by the Federal Trade Commis-
sion or the Department of Justice and
that is subject to public comment.

[63 FR 34594, June 25, 1998]

§802.71 Acquisitions by gift, intestate
succession or devise, or by irrev-
ocable trust.

Acquisitions resulting from a gift, in-
testate succession, testamentary dis-
position or transfer by a settlor to an
irrevocable trust shall be exempt from
the requirements of the act.

§803.1
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MENTS ACT NOTIFICATION AND REPORT
FORM FOR CERTAIN MERGERS AND ACQUI-
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AUTHORITY: 15 U.S.C. 18a(d).

SOURCE: 43 FR 33548, July 31, 1978, unless
otherwise noted.

§803.1 Notification and Report Form.

(a) The notification required by the
act shall be the Notification and Re-
port Form set forth in the appendix to
this part (803), as amended from time
to time. All acquiring and acquired
persons required to file notification by
the act and these rules shall do so by
completing and filing the Notification
and Report Form, or a photostatic or
other equivalent reproduction thereof,
in accordance with the instructions
thereon and these rules. Copies of the
Notification and Report Form may be
obtained in person from the Public Ref-
erence Branch, Room 130, Federal
Trade Commission, 600 Pennsylvania
Avenue, NW., Washington, DC, 20580, or
by writing to the Premerger Notifica-
tion Office, Room 303, Federal Trade
Commission, 600 Pennsylvania Avenue,
NW., Washington, DC 20580. The Notifi-
cation and Report Form also can be
downloaded from the Federal Trade
Commission’s web site at www.ftc.gov.

(b) Any person filing notification
may, in addition to the submissions re-
quired by this section, submit any
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§803.2

other information or documentary ma-
terial which such person believes will
be helpful to the Federal Trade Com-
mission and Assistant Attorney Gen-
eral in assessing the impact of the ac-
quisition upon competition.

[43 FR 33548, July 31, 1978, as amended at 66
FR 8695, Feb. 1, 2001]

§803.2 Instructions applicable to Noti-
fication and Report Form.

(a) The notification required by the
act shall be filed by the preacquisition
ultimate parent entity, or by any enti-
ty included within the person author-
ized by such preacquisition ultimate
parent entity to file notification on its
behalf. In the case of a natural person
required by the act to file notification,
such notification may be filed by his or
her legal representative: Provided how-
ever, That notwithstanding §8801.1(c)(2)
and 801.2, only one notification shall be
filed by or on behalf of a natural per-
son, spouse and minor children with re-
spect to an acquisition as a result of
which more than one such natural per-
son will hold voting securities of the
same issuer.

Example: Jane Doe, her husband and minor
child collectively hold more than 50 percent
of the shares of family corporation F. There-
fore, Jane Doe (or her husband or minor
child) is the ‘“‘ultimate parent entity” of a
““person’ composed to herself (or her hus-
band or minor child) and F; see paragraphs
(a)(3), (b) and (c)(2) of §801.1. If corporation F
is to acquire corporation X, under this para-
graph only one notification is to be filed by
Jane Doe, her husband and minor child col-
lectively.

(b) Except as provided in paragraph
(b)(2) of this section and paragraph (c)
of this section:

(1) Items 5-8 of the Notification and
Report Form must be completed—

(i) By acquiring persons, with respect
to all entities included within the ac-
quiring person;

(ii) By acquired persons, in the case
of an acquisition of assets, only with
respect to the assets to be acquired;

(iii) By acquired persons, in the case
of an acquisition of voting securities,
with respect to only the issuer whose
voting securities are being acquired,
and all entities controlled by such
issuer; and
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(iv) By persons which are both ac-
quiring and acquired persons, sepa-
rately in the manner that would be re-
quired of acquiring and acquired per-
sons under this paragraph, if different.

(2) For purposes of items 7 and 8 of
the Notification and Report Form, the
acquiring person shall regard the ac-
quired person in the manner described
in paragraphs (b)(1) (ii) and (iii) of this
section.

Example: Person ““A” is comprised of enti-
ties separately engaged in grocery retailing,
auto rental, and coal mining. Person “B” is
comprised of entities separately engaged in
wholesale magazine distribution, auto rental
and book publishing. ““A’ proposes to pur-
chase 100 percent of the voting securities of
“B”’s book publishing subsidiary. For pur-
poses of item 5, under clause (b)(1)(i), “A” re-
ports the activities of all its entities; under
clause (b)(1)(iii), “B’ reports only the oper-
ations of its book publishing subsidiary. For
purposes of items 7 and 8, under paragraph
(b)(2) of this section, ““A’”” must regard “B’’ as
consisting only of its book publishing sub-
sidiary and must disregard the fact that “A”’
and ‘B’ are both engaged in the auto rental
business.

(c) In response to items 5, 7, and 8 of
the Notification and Report Form—

(1) Information shall be supplied only
with respect to operations conducted
within the United States; and

(2) Information need not be supplied
with respect to assets or voting securi-
ties to be acquired, the acquisition of
which is exempt from the requirements
of the act.

(d) The term dollar revenues, as used
in the Notification and Report Form,
means value of shipments for manufac-
turing operations, and sales, receipts,
revenues, or other appropriate dollar
value measure for operations other
than manufacturing, f.o.b. the plant or
establishment less returns, after dis-
counts and allowances and excluding
freight charges and excise taxes. Dollar
revenues including delivery may be
supplied if delivery is an integral part
of the sales price. Dollar revenues in-
clude interplant transfers.

(e) A person filing notification may
incorporate by reference only docu-
mentary materials required to be filed
in response to item 4(a) of the Notifica-
tion and Report Form and annual re-
ports required to be filed in response to
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