§28.22

submissions shall be served simulta-
neously upon the other parties to the
proceeding. A certificate of service
must be attached showing service by
mail, facsimile or personal delivery of
the submission to the other parties.
Further submissions by either party
may be filed only with the approval of
the administrative judge or full Board.

(5) All written motions and responses
thereto shall include a proposed order,
where applicable.

(6) Motions for extension of time will
be granted only upon a showing of good
cause.

(7) Oral argument. The administrative
judge may allow oral argument on the
motion at his or her discretion.

(c) Motions for summary judgment. (1)
Either party may move for summary
judgment by filing a written motion no
later than 14 days prior to the com-
mencement of the hearing or as other-
wise ordered by the administrative
judge.

(2) Motions for summary judgment
must be accompanied by a statement of
material facts for which there is no
genuine dispute and a statement of rea-
sons in support of the motion. The mo-
tion may be supported by documents,
affidavits, or other evidence.

(3) Summary judgment will be grant-
ed if the pleadings, depositions, an-
swers to interrogatories, admissions,
affidavits, if any, and other documents
show that there is no genuine issue as
to any material fact and that the mov-
ing party is entitled to judgment as a
matter of law.

(4) A party moving for summary
judgment must make a showing suffi-
cient to establish the existence of each
element essential to that party’s cause
of action and for which that party
bears the burden of proof.

(5) When a party moves for summary
judgment, the Board will evaluate the
motion on its own merits, resolving all
reasonable inferences against the mov-
ing party.

[68 FR 69300, Dec. 12, 2003]

§28.22 Administrative judges.

(a) Exercise of authority. Administra-
tive judges may exercise authority as
provided in paragraph (b) of this sec-
tion upon their own initiative or upon
the motion of a party, as appropriate.
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(b) Authority. Administrative judges
shall conduct fair and impartial hear-
ings and take all necessary action to
avoid delay in the disposition of all
proceedings. They shall have all powers
necessary to that end unless otherwise
limited by law, including, but not lim-
ited to, the authority to:

(1) Administer oaths and affirma-
tions;

(2) Issue subpoenas
with §28.46;

(3) Rule upon offers of proof and re-
ceive relevant evidence;

(4) Rule upon discovery issues as ap-
propriate under §§28.42 through 28.45;

(5) Convene a hearing as appropriate,
regulate the course of the hearing,
maintain decorum and exclude from
the hearing any disruptive persons;

(6) Exclude from the hearing any wit-
ness, except the petitioner(s), whose
later testimony might be colored by
testimony of other witnesses, or any
persons whose presence might have a
chilling effect on a testifying witness;

(7) Rule on all motions, witness and
exhibit lists and proposed findings;

(8) Require the filing of memoranda
of law and the presentation of oral ar-
gument with respect to any question of
law;

(9) Order the production of evidence
and the appearance of witnesses whose
testimony would be relevant, material
and not repetitious;

(10) Impose sanctions as provided
under §28.24 of this part;

(11) Hold prehearing conferences for
the settlement and simplification of
issues; and

(12) Issue initial decisions, as appro-
priate.

[58 FR 61992, Nov. 23, 1993, as amended at 68
FR 69301, Dec. 12, 2003]

in accordance

§28.23 Disqualification of administra-
tive judges.

(a) In the event that an administra-
tive judge considers himself or herself
disqualified, he or she shall withdraw
from the case, stating on the record
the reasons therefor, and shall imme-
diately notify the Board of the with-
drawal.

(b) Any party may file a motion re-
questing the administrative judge to
withdraw on the basis of personal bias



