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(3) If the ground for exclusion arises 
after the acquisition of temporary resi-
dent status and is not waivable pursu-
ant to section 245A(d)(2)(B)(ii) of the 
Act (8 U.S.C. 1255a(d)(2)(B)(ii)). 

(B) In such cases, the entry of a final 
order of deportation or exclusion will 
automatically terminate an alien’s 
temporary resident status acquired 
under section 245A(a)(1) of the Act. 

(3) Termination not construed as rescis-
sion under section 246. For the purposes 
of this part the phrase termination of 
status of an alien granted lawful tem-
porary residence under section 245A(a) 
of the Act shall not be construed to ne-
cessitate a rescission of status as de-
scribed in section 246 of the Act, and 
the proceedings required by the regula-
tions issued thereunder shall not apply. 

(4) Return to unlawful status after ter-
mination. Termination of the status of 
any alien previously adjusted to lawful 
temporary residence under section 
245A(a) of the Act shall act to return 
such alien to the unlawful status held 
prior to the adjustment, and render 
him or her amenable to exclusion or 
deportation proceedings under section 
236 or 242 of the Act, as appropriate. 

(v) Ineligibility for immigration benefits. 
An alien whose status is adjusted to 
that of a lawful temporary resident 
under section 245A of the Act is not en-
titled to submit a petition pursuant to 
section 203(a)(2) or to any other benefit 
or consideration accorded under the 
Act to aliens lawfuly admitted for per-
manent residence. 

(w) Declaration of Intending Citizen. 
An alien who has been granted the sta-
tus of temporary resident under sec-
tion 245A(a)(1) of this Act may assert a 
claim of discrimination on the basis of 
citizenship status under section 274B of 
the Act only if he or she has previously 
filed Form I–772 (Declaration of Intend-
ing Citizen) after being granted such 
status. The Declaration of Intending 
Citizen is not required as a basis for fil-
ing a petition for naturalization; nor 
shall it be regarded as a right to United 
States citizenship; nor shall it be re-

garded as evidence of a person’s status 
as a resident. 

[52 FR 16208, May 1, 1987, as amended at 52 
FR 43845, 43846, Nov. 17, 1987; 53 FR 23382, 
June 22, 1988; 54 FR 29449, July 12, 1989; 56 FR 
31061, July 9, 1991; 58 45236, Aug. 27, 1993; 60 
FR 21040, May 1, 1995; 60 FR 21975, May 4, 
1995; 61 FR 46536, Sept. 4, 1996; 65 FR 82256, 
Dec. 28, 2000]

§ 245a.3 Application for adjustment 
from temporary to permanent resi-
dent status. 

(a) Application period for permanent 
residence. (1) An alien may submit an 
application for lawful permanent resi-
dent status, with fee, immediately sub-
sequent to the granting of lawful tem-
porary resident status. Any application 
received prior to the alien’s becoming 
eligible for adjustment to permanent 
resident status will be administra-
tively processed and held by the INS, 
but will not be considered filed until 
the beginning of the nineteenth month 
after the date the alien was granted 
temporary resident status as defined in 
§ 245a.2(s) of this chapter. 

(2) No application shall be denied for 
failure to timely apply before the end 
of 43 months from the date of actual 
approval of the temporary resident ap-
plication. 

(3) The Service Center Director shall 
sua sponte reopen and reconsider with-
out fee any application which was pre-
viously denied for late filing. No addi-
tional fee will be required for those ap-
plications which are filed during the 
twelve month extension period but 
prior to July 9, 1991. 

(b) Eligibility. Any alien who has been 
lawfully admitted for temporary resi-
dent status under section 245A(a) of the 
Act, such status not having been ter-
minated, may apply for adjustment of 
status of that of an alien lawfully ad-
mitted for permanent residence if the 
alien: 

(1) Applies for such adjustment any-
time subsequent to the granting of 
temporary resident status but on or be-
fore the end of 43 months from the date 
of actual approval of the termporary 
resident application. The alien need 
not be physically present in the United 
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States at the time of application; how-
ever, the alien must establish contin-
uous residence in the United States in 
accordance with the provisions of para-
graph (b)(2) of this section and must be 
physically present in the United States 
at the time of interview and/or proc-
essing for permanent resident status 
(ADIT processing); 

(2) Establishes continuous residence 
in the United States since the date the 
alien was granted such temporary resi-
dence status. An alien shall be re-
garded as having resided continuously 
in the United States for the purpose of 
this part if, at the time of applying for 
adjustment from temporary to perma-
nent resident status, or as of the date 
of eligibility for permanent residence, 
whichever is later, no single absence 
from the United States has exceeded 
thirty (30) days, and the aggregate of 
all absences has not exceeded ninety 
(90) days between the date of approval 
of the temporary resident application, 
Form I-687 (not the ‘‘roll-back’’ date) 
and the date the alien applied or be-
came eligible for permanent resident 
status, whichever is later, unless the 
alien can establish that due to emer-
gent reasons or circumstances beyond 
his or her control, the return to the 
United States could not be accom-
plished within the time period(s) al-
lowed. A single absence from the 
United States of more than 30 days, 
and aggregate absences of more than 90 
days during the period for which con-
tinuous residence is required for ad-
justment to permanent residence, shall 
break the continuity of such residence, 
unless the temporary resident can es-
tablish to the satisfaction of the dis-
trict director or the Director of the Re-
gional Processing Facility that he or 
she did not, in fact, abandon his or her 
residence in the United States during 
such period; 

(3) Is admissible to the United States 
as an immigrant, except as otherwise 
provided in paragraph (g) of this sec-
tion; and has not been convicted of any 
felony, or three or more misdemeanors; 
and 

(4)(i)(A) Can demonstrate that the 
alien meets the requirements of sec-
tion 312 of the Immigration and Na-
tionality Act, as amended (relating to 
minimal understanding of ordinary 

English and a knowledge and under-
standing of the history and govern-
ment of the United States); or 

(B) Is satisfactorily pursuing a course 
of study recognized by the Attorney 
General to achieve such an under-
standing of English and such a knowl-
edge and understanding of the history 
and government of the United States. 

(ii) The requirements of paragraph 
(b)(4)(i) of this section must be met by 
each applicant. However, these require-
ments shall be waived without formal 
application for persons who, as of the 
date of application or the date of eligi-
bility for permanent residence under 
this part, whichever date is later, are: 

(A) Under 16 years of age; or 
(B) 65 years of age or older; or 
(C) Over 50 years of age who have re-

sided in the United States for at least 
20 years and submit evidence estab-
lishing the 20-year qualification re-
quirement. Such evidence must be sub-
mitted pursuant to the requirements 
contained in Section 245a.2(d)(3) of this 
chapter; or 

(D) Developmentally disabled as de-
fined at § 245a.1(v) of this chapter. Such 
persons must submit medical evidence 
concerning their developmental dis-
ability; or 

(E) Physically unable to comply. The 
physical disability must be of a nature 
which renders the applicant unable to 
acquire the four language skills of 
speaking, understanding, reading, and 
writing English in accordance with the 
criteria and precedence established in 
OI 312.1(a)(2)(iii) (Interpretations). 
Such persons must submit medical evi-
dence concerning their physical dis-
ability. 

(iii)(A) Literacy and basic citizenship 
skills may be demonstrated for pur-
poses of complying with paragraph 
(b)(4)(i)(A) of this section by: 

(1) Speaking and understanding 
English during the course of the inter-
view for permanent resident status. An 
applicant’s ability to read and write 
English shall be tested by excerpts 
from one or more parts of the Federal 
Textbooks on Citizenship at the ele-
mentary literacy level. The test of an 
applicant’s knowledge and under-
standing of the history and form of 
government of the United States shall 
be given in the English language. The 
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scope of the testing shall be limited to 
subject matter covered in the revised 
(1987) Federal Textbooks on Citizenship 
or other approved training material. 
The test questions shall be selected 
from a list of 100 standardized ques-
tions developed by the Service. In 
choosing the subject matter and in 
phrasing questions, due consideration 
shall be given to the extent of the ap-
plicant’s education, background, age, 
length of residence in the United 
States, opportunities available and ef-
forts made to acquire the requisite 
knowledge, and any other elements or 
factors relevant to an appraisal of the 
adequacy of his or her knowledge and 
understanding; or 

(2) By passing a standardized section 
312 test (effective retroactively as of 
November 7, 1988) such test being given 
in the English language by the Legal-
ization Assistance Board with the Edu-
cational Testing Service (ETS) or the 
California State Department of Edu-
cation with the Comprehensive Adult 
Student Assessment System (CASAS). 
The scope of the test is based on the 
1987 edition of the Federal Textbooks 
on Citizenship series written at the ele-
mentary literacy level. An applicant 
may evidence passing of the standard-
ized section 312 test by submitting the 
approved testing organization’s stand-
ard notice of passing test results at the 
time of filing Form I–698, subsequent to 
filing the application but prior to the 
interview, or at the time of the inter-
view. The test results may be independ-
ently verified by INS, if necessary. 

(B) An applicant who fails to pass the 
English literacy and/or the U.S. history 
and government tests at the time of 
the interview, shall be afforded a sec-
ond opportunity after six (6) months 
(or earlier, at the request of the appli-
cant) to pass the tests, submit evidence 
of passing an INS approved section 312 
standardized examination or submit 
evidence of fulfillment of any one of 
the ‘‘satisfactorily pursuing’’ alter-
natives listed at § 245a.1(s) of this chap-
ter. The second interview shall be con-
ducted prior to the denial of the appli-
cation for permanent residence and 
may be based solely on the failure to 
pass the basic citizenship skills re-
quirements. An applicant whose period 
of eligibility expires prior to the end of 

the six-month re-test period, shall still 
be accorded the entire six months with-
in which to be re-tested. 

(iv) To satisfy the English language 
and basic citizenship skills require-
ments under the ‘‘satisfactorily pur-
suing’’ standard as defined at § 245a.1(s) 
of this chapter the applicant must sub-
mit evidence of such satisfactory pur-
suit in the form of a ‘‘Certificate of 
Satisfactory Pursuit’’ (Form I–699) 
issued by the designated school or pro-
gram official attesting to the appli-
cant’s satisfactory pursuit of the 
course of study as defined at 
§ 245a.1(s)(1) and (4) of this chapter; or a 
high school diploma or general edu-
cational development diploma (GED) 
under § 245a.1(s)(2) of this chapter; or 
certification on letterhead stationery 
from a state recognized, accredited 
learning institution under § 245a.1(s)(3) 
of this chapter; or evidence of having 
passed the IRCA Test for Permanent 
Residency under § 245a.1(s)(5) of this 
chapter. Such applicants shall not then 
be required to demonstrate that they 
meet the requirements of 
§ 245a.3(b)(4)(i)(A) of this chapter in 
order to be granted lawful permanent 
residence provided they are otherwise 
eligible. Evidence of ‘‘Satisfactory Pur-
suit’’ may be submitted at the time of 
filing Form I–698, subsequent to filing 
the application but prior to the inter-
view, or at the time of the interview 
(the applicant’s name and A90M num-
ber must appear on any such evidence 
submitted). An applicant need not nec-
essarily be enrolled in a recognized 
course of study at the time of applica-
tion for permanent residency. 

(v) Enrollment in a recognized course 
of study as defined in § 245a.3(b)(5) and 
issuance of a ‘‘Certificate of Satisfac-
tory Pursuit’’ must occur subsequent 
to May 1, 1987. 

(5) A course of study in the English 
language and in the history and gov-
ernment of the United States shall sat-
isfy the requirement of paragraph 
(b)(4)(i) of this section if the course 
materials for such instruction include 
textbooks published under the author-
ity of section 346 of the Act, and it is 

(i) Sponsored or conducted by: (A) An 
established public or private institu-
tion of learning recognized as such by a 
qualified state certifying agency; (B) 
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An institution of learning approved to 
issue Forms I–20 in accordance with 
§ 214.3 of this chapter; (C) A qualified 
designated entity within the meaning 
of section 245A(c)(2) of the Act, in good-
standing with the Service; or (D) Is cer-
tified by the district director in whose 
jurisdiction the program is conducted, 
or is certified by the Director of the 
Outreach Program nationally. 

(ii) A program seeking certification 
as a course of study recognized by the 
Attorney General under paragraph 
(b)(5)(i)(D) of this section shall file 
Form I–803, Petition for Attorney Gen-
eral Recognition to Provide Course of 
Study for Legalization: Phase II, with 
the Director of Outreach for national 
level programs or with the district di-
rector having jurisdiction over the area 
in which the school or program is lo-
cated. In the case of local programs, a 
separate petition must be filed with 
each district director when a parent or-
ganization has schools or programs in 
more than one INS district. A petition 
must identify by name and address 
those schools or programs included in 
the petition. No fee shall be required to 
file Form I–803; 

(A) The Director of Outreach and the 
district directors may approve a peti-
tion where they have determined that 
(1) a need exists for a course of study in 
addition to those already certified 
under § 245a.3(b)(5)(i) (A), (B), or (C); 
and/or (2) of this chapter the petitioner 
has historically provided educational 
services in English and U.S. history 
and government but is not already cer-
tified under § 245a.3(b)(5)(i)(A), (B), or 
(C); and (3) of this chapter the peti-
tioner is otherwise qualified to provide 
such course of study; 

(B) Upon approval of the petition the 
Director of Outreach and district direc-
tors shall issue a Certificate of Attor-
ney General Recognition on Form I–804 
to the petitioner. If the petition is de-
nied, the petitioner shall be notified in 
writing of the decision therefor. No ap-
peal shall lie from a denial of Form I–
803, except that in such case where the 
petitions of a local, cross-district pro-
gram are approved in one district and 
denied in another within the same 
State, the petitioner may request re-
view of the denied petition by the ap-
propriate Regional Commissioner. The 

Regional Commissioner shall then 
make a determination in this case; 

(C) Each district director shall com-
pile and maintain lists of programs ap-
proved under paragraph (b)(5)(i)(D) of 
this section within his or her jurisdic-
tion. The Director of Outreach shall 
compile and maintain lists of approved 
national level programs. 

(6) Notice of participation. All courses 
of study recognized under 
§ 245a.3(b)(5)(i)(A) through (C) of this 
chapter which are already conducting 
or will conduct English and U.S. his-
tory and government courses for tem-
porary residents must submit a Notice 
of Participation to the district director 
in whose jurisdiction the program is 
conducted. Acceptance of ‘‘Certificates 
of Satisfactory Pursuit’’ (Form I–699) 
shall be delayed until such time as the 
course provider submits the Notice of 
Participation, which notice shall be in 
the form of a letter typed on the letter-
head of the course provider (if avail-
able) and include the following: 

(i) The name(s) of the school(s)/pro-
gram(s). 

(ii) The complete addresses and tele-
phone numbers of sites where courses 
will be offered, and class schedules. 

(iii) The complete names of persons 
who are in charge of conducting 
English and U.S. history and govern-
ment courses of study. 

(iv) A statement that the course of 
study will issue ‘‘Certificates of Satis-
factory Pursuit’’ to temporary resident 
enrollees according to INS regulations. 

(v) A list of designated officials of 
the recognized course of study author-
ized to sign ‘‘Certificates of Satisfac-
tory Pursuit’’, and samples of their 
original signatures. 

(vi) A statement that if a course pro-
vider charges a fee to temporary resi-
dent enrollees, the fee will not be ex-
cessive. 

(vii) Evidence of recognition under 8 
CFR 245a.3(b)(5)(i)(A), (B), or (C) (e.g., 
certification from a qualified state cer-
tifying agency; evidence of INS ap-
proval for attendance by nonimmigrant 
students, such as the school code num-
ber, or the INS identification number 
from the QDE cooperative agreement). 
The course provider shall notify the 
district director, in writing, of any 
changes to the information contained 
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in the Notice of Participation subse-
quent to its submission within ten (10) 
days of such change. 
A Certificate of Attorney General Rec-
ognition to Provide Course of Study for 
Legalization (Phase II), Form I–804, 
shall be issued to course providers who 
have submitted a Notice of Participa-
tion in accordance with the provisions 
of this section by the distict director. 
A Notice of Participation deficient in 
any way shall be returned to the course 
provider to correct the deficiency. 
Upon the satisfaction of the district di-
rector that the deficiency has been cor-
rected, the course provider shall be 
issued Form I–804. Each district direc-
tor shall compile and maintain lists of 
recognized courses within his or her 
district. 

(7) Fee structure. No maximum fee 
standard will be imposed by the Attor-
ney General. However, if it is believed 
that a fee charged is excessive, this fac-
tor alone will justify non-certification 
of the course provider by INS as pro-
vided in § 245a.3(b)(10) and/or (12) of this 
section. Once fees are established, any 
change in fee without prior approval of 
the district director or the Director of 
Outreach may justify de-certification. 
In determining whether or not a fee is 
excessive, district directors and the Di-
rector of Outreach shall consider such 
factors as the means of instruction, 
class size, prevailing wages of instruc-
tors in the area of the program, and ad-
ditional costs such as rent, materials, 
utilities, insurance, and taxes. District 
directors and the Director of Outreach 
may also seek the assistance of various 
Federal, State and local entities as the 
need arises (e.g., State Departments of 
Education) to determine the appro-
priateness of course fees. 

(8) The Citizenship textbooks to be 
used by applicants for lawful perma-
nent residence under section 245A of 
the Act shall be distributed by the 
Service to appropriate representatives 
of public schools. These textbooks may 
otherwise be purchased from the Super-
intendent of Documents, Government 
Printing Office, Washington, DC 20402, 
and are also available at certain public 
institutions. 

(9) Maintenance of Student Records. 
Course providers conducting courses of 
study recognized under § 245a.3(b)(5) of 

this chapter shall maintain for each 
student, for a period of three years 
from the student’s enrollment, the fol-
lowing information and documents: 

(i) Name (as copied exactly from the 
I–688A or I–688); 

(ii) A-number (90 million series); 
(iii) Date of enrollment; 
(iv) Attendance records; 
(v) Assessment records; 
(vi) Photocopy of signed ‘‘Certificate 

of Satisfactory Pursuit’’ issued to the 
student. 

(10) Issuance of ‘‘Certificate of Satisfac-
tory Pursuit’’ (I–699). (i) Each recognized 
course of study shall prepare a stand-
ardized certificate that is signed by the 
designated official. The Certificate 
shall be issued to an applicant who has 
attended a recognized course of study 
for at least 40 hours of a minimum of 
60-hour course as appropriate for his or 
her ability level, and is demonstrating 
progress according to the performance 
standards of the English and U.S. his-
tory and government course prescribed. 
Such standards shall conform with the 
provisions of § 245a.1(s) of this chapter. 

(ii) The district director shall reject 
a certificate if it is determined that 
the certificate is fraudulent or was 
fraudulently issued. 

(iii) The district director shall reject 
a Certificate if it is determined that 
the course provider is not complying 
with INS regulations. In the case of 
non-compliance, the district director 
will advise the course provider in writ-
ing of the specific deficiencies and give 
the provider thirty (30) days within 
which to correct such deficiencies. 

(iv) District directors will accept 
Certificates from course providers once 
it is determined that the deficiencies 
have been satisfactorily corrected. 

(v) Course providers which engage in 
fraudulent activities or fail to conform 
with INS regulations will be removed 
from the list of INS approved pro-
grams. INS will not accept Certificates 
from these providers. 

(vi) Certificates may be accepted if a 
program is cited for deficiencies or de-
certified at a later date and no fraud 
was involved. 

(vii) Certificates shall not be accept-
ed from a course provider that has been 
decertified unless the alien enrolled in 
and had been issued a certificate prior 
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to the decertification, provided that no 
fraud was involved. 

(viii) The appropriate State agency 
responsbile for SLIAG funding shall be 
notified of all decertifications by the 
district director. 

(11) Designated official. (i) The des-
ignated official is the authorized per-
son from each recognized course of 
study whose signature appears on all 
‘‘Certificates of Satisfactory Pursuit’’ 
issued by that course; 

(ii) The designated official must be a 
regularly employed member of the 
school administration whose office is 
located at the school and whose com-
pensation does not come from commis-
sions for recruitment of foreign stu-
dents; 

(iii)(A) The head of the school system 
or school, the director of the Qualified 
Designated Entity, the head of a pro-
gram approved by the Attorney Gen-
eral, or the president or owner of other 
institutions recognized by the Attor-
ney General must specify a designated 
official. Such designated official may 
not delegate this designation to any 
other person. Each school or institu-
tion may have up to three (3) des-
ignated officials at any one time. In a 
multi-campus institution, each campus 
may have up to three (3) designated of-
ficials at any one time; 

(B) Each designated official shall 
have read and otherwise be familiar 
with the ‘‘Requirements and Guidelines 
for Courses of Study Recognized by the 
Attorney General’’. The signature of a 
designated official shall affirm the offi-
cial’s compliance with INS regulations; 

(C) The name, title, and sample sig-
nature of each designated official for 
each recognized course of study shall 
be on file with the district director in 
whose jurisdiction the program is con-
ducted. 

(12) Monitoring by INS. (i) INS Out-
reach personnel in conjunction with 
the district director shall monitor the 
course providers in each district in 
order to: 

(A) Assure that the program is a 
course of study recognized by the At-
torney General under the provisions of 
§ 245a.3(b)(5). 

(B) Verify the existence of curriculm 
as defined in § 245a.1(u) on file for each 
level of instruction provided in English 

language and U.S. history and govern-
ment classes. 

(C) Assure that ‘‘Certificates of Sat-
isfactory Pursuit’’ are being issued in 
accordance with § 245a.3(b)(10). 

(D) Assure that records are main-
tained on each temporary resident en-
rollee in accordance with § 245a.3(b)(9). 

(E) Assure that fees (if any) assessed 
by the course provider are in compli-
ance in accordance with § 245a.3(b)(7). 

(ii) If INS has reason to believe that 
the service is not being provided to the 
applicant, INS will issue a 24-hour min-
imum notice to the service provider be-
fore any site visit is conducted. 

(iii) If it is determined that a course 
provider is not performing according to 
the standards established in either 
§ 245a.3(b)(10) or (12) of this chapter, the 
district director shall institute decerti-
fication proceedings. Notice of Intent 
to Decertify shall be provided to the 
course provider. The course provider 
has 30 days within which to correct 
performance according to standards es-
tablished. If after the 30 days, the dis-
trict director is not satisfied that the 
basis for decertification has been over-
come, the course provider will be de-
certified. The appropriate State agency 
shall be notified in accordance with 
§ 245a.3(b)(10)(viii) of this chapter. A 
copy of the notice of decertification 
shall be sent to the State agency. 

(13) Courses of study recognized by 
the Attorney General as defined at 
§ 245a.3(b)(5) of this chapter shall pro-
vide certain standards for the selection 
of teachers. Since some programs may 
be in locations where selection of 
qualified staff is limited, or where 
budget constraints restrict options, the 
following list of qualities for teacher 
selection is provided as guidance. 
Teacher selections should include as 
many of the following qualities as pos-
sible: 

(i) Specific training in Teaching 
English to Speakers of Other Lan-
guages (TESOL); 

(ii) Experience as a classroom teach-
er with adults; 

(iii) Cultural sensitivity and open-
ness; 

(iv) Familiarity with compentency-
based education; 

(v) Knowledge of curriculum and ma-
terials adaptation; 

VerDate jul<14>2003 14:10 Jan 26, 2004 Jkt 203026 PO 00000 Frm 00563 Fmt 8010 Sfmt 8010 Y:\SGML\203026T.XXX 203026T



564

8 CFR Ch. I (1–1–04 Edition)§ 245a.3

(vi) Knowledge of a second language. 
(c) Ineligible aliens. (1) An alien who 

has been convicted of a felony, or three 
or more misdemeanors in the United 
States. 

(2) An alien who is inadmissible to 
the United States as an immigrant, ex-
cept as provided in § 245a.3(g)(1). 

(3) An alien who was previously 
granted temporary resident status pur-
suant to section 245A(a) of the Act who 
has not filed an application for perma-
nent resident status under section 
245A(b)(1) of the Act by the end of 43 
months from the date of actual ap-
proval of the temporary resident appli-
cation. 

(4) An alien who was not previously 
granted temporary resident status 
under section 245A(a) of the Act. 

(5) An alien whose temporary resi-
dent status has been terminated under 
§ 245a.2(u) of this chapter 

(d) Filing the application. The provi-
sions of part 211 of this chapter relat-
ing to the documentary requirements 
for immigrants shall not apply to an 
applicant under this part. 

(1) The application must be filed on 
Form I–698. Form I–698 must be accom-
panied by the correct fee and docu-
ments specified in the instructions. 
The application will be mailed to the 
director having jurisdiction over the 
applicant’s place of residence. 

(2) Certification of documents. The sub-
mission of original documents is not 
required at the time of filing Form I–
698. A copy of a document submitted in 
support of Form I–698 filed pursuant to 
section 245A(b) of the Act and this part 
may be accepted, though unaccom-
panied by the original, if the copy is 
certified as true and complete by 

(i) An attorney in the format pre-
scribed in § 204.2(j)(1) of this chapter; or 

(ii) An alien’s representative in the 
format prescribed in § 204.2(j)(2) of this 
chapter; or 

(iii) A qualified designated entity 
(QDE) in good standing as defined in 
§ 245a.1(r) of this chapter, if the copy 
bears a certification by the QDE in 
good-standing, typed or rubber-
stamped in the following language:

I certify that I have compared this copy 
with its original and it is a true and com-
plete copy.

Signed: lllllllllllllllllll

Date: llllllllllllllllllll

Name: llllllllllllllllllll
QDE in good-standing representative
Name of QDE in good-standing: lllllll
Address of QDE in good-standing: llllll
INS–QDE Cooperative Agreement Number: l

(iv) Authentication. Certification of 
documents must be authenticated by 
an original signature. A facsimile sig-
nature on a rubber stamp will not be 
acceptable. 

(v) Original documents. Original docu-
ments must be presented when re-
quested by the Service. Official govern-
ment records, employment or employ-
ment-related records maintained by 
employers, unions, or collective bar-
gaining organizations, medical records, 
school records maintained by a school 
or school board or other records main-
tained by a party other than the appli-
cant which are submitted in evidence 
must be certified as true and complete 
by such parties and must bear their 
seal or signature or the signature and 
title of persons authorized to act in 
their behalf. At the discretion of the 
district director and/or the Regional 
Processing Facility director, original 
documents may be kept for forensic ex-
amination. 

(3) A separate application (I–698) 
must be filed by each eligible appli-
cant. All fees required by § 103.7(b)(1) of 
this chapter must be submitted in the 
exact amount in the form of a money 
order, cashier’s check or certified bank 
check. No personal checks or currency 
will be accepted. Fees will not be 
waived or refunded under any cir-
cumstances. 

(4) Applicants who filed for tem-
porary resident status prior to Decem-
ber 1, 1987, are required to submit the 
results of a serologic test for HIV virus 
on Form I–693, ‘‘Medical Examination 
of Aliens Seeking Adjustment of Sta-
tus’’, completed by a designated civil 
surgeon, unless the serologic test for 
HIV was performed and the results 
were submitted on Form I–693 when the 
applicant filed for temporary resident 
status. Applicants who did submit an I–
693 reflecting a serologic test for HIV 
was performed prior to December 1, 
1987, must submit evidence of this fact 
when filing the I–698 application in 
order to be relieved from the require-
ment of submitting another I–693. If 
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such evidence is not available, appli-
cants may note on their I–698 applica-
tion their prior submission of the re-
sults of the serologic test for HIV. This 
information shall then be verified at 
the Regional Processing Facility. Ap-
plicants having to submit an I–693 pur-
suant to this section are not required 
to have a complete medical examina-
tion. All HIV-positive applicants shall 
be advised that a waiver of the ground 
of excludability under section 212(a)(6) 
of the Act is available and shall be pro-
vided the opportunity to apply for the 
waiver. To be eligible for the waiver, 
the applicant must establish that: 

(i) The danger to the public health of 
the United States created by the 
alien’s admission to the United States 
is minimal, 

(ii) The possibility of the spread of 
the infection created by the alien’s ad-
mission to the United States is mini-
mal, and 

(iii) There will be no cost incurred by 
any government agency without prior 
consent of that agency. Provided these 
criteria are met, the waiver may be 
granted only for humanitarian pur-
poses, to assure family unity, or when 
the granting of such a waiver is in the 
public interest in accordance with 
§ 245a.3(g)(2) of this chapter. 

(5) If necessary, the validity of an 
alien’s temporary resident card (I–688) 
will be extended in increments of one 
(1) year until such time as the decision 
on an alien’s properly filed application 
for permanent residence becomes final. 

(6) An application lacking the proper 
fee or incomplete in any way shall be 
returned to the applicant with request 
for the proper fee, correction, addi-
tional information, and/or documenta-
tion. Once an application has been ac-
cepted by the Service and additional 
information and/or documentation is 
required, the applicant shall be sent a 
notice to submit such information and/
or documentation. In such case the ap-
plication Form I–698 shall be retained 
at the RPF. If a response to this re-
quest is not received within 60 days, a 
second request for correction, addi-
tional information, and/or documenta-
tion shall be made. If the second re-
quest is not complied with by the end 
of 43 months from the date the applica-
tion for temporary residence, Form I–

687, was approved the application for 
permanent residence will be adju-
dicated on the basis of the existing 
record. 

(e) Interview. Each applicant regard-
less of age, must appear at the appro-
priate Service office and must be 
fingerprinted for the purpose of 
issuance of Form I–551. Each applicant 
shall be interviewed by an immigration 
officer, except that the adjudicative 
interview may be waived for a child 
under 14, or when it is impractical be-
cause of the health or advanced age of 
the applicant. An applicant failing to 
appear for the scheduled interview 
may, for good cause, be afforded an-
other interview. Where an applicant 
fails to appear for two scheduled inter-
views, his or her application shall be 
held in abeyance until the end of 43 
months from the date the application 
for temporary residence was approved 
and adjudicated on the basis of the ex-
isting record. 

(f) Numerical limitations. The numer-
ical limitations of sections 201 and 202 
of the Act do not apply to the adjust-
ment of aliens to lawful permanent 
resident status under section 245A(b) of 
the Act. 

(g) Applicability of exclusion grounds—
(1) Grounds of exclusion not to be applied. 
The following paragraphs of section 
212(a) of the Act shall not apply to ap-
plicants for adjustment of status from 
temporary resident to permanent resi-
dent status: (14) workers entering with-
out labor certification; (20) immigrants 
not in possession of valid entry docu-
ments; (21) visas issued without com-
pliance of section 203; (25) illiterates; 
and (32) graduates of non-accredited 
medical schools. 

(2) Waiver of grounds of excludability. 
Except as provided in paragraph (g)(3) 
of this section, the Service may waive 
any provision of section 212(a) of the 
Act only in the case of individual 
aliens for humanitarian purposes, to 
assure family unity, or when the grant-
ing of such a waiver is otherwise in the 
public interest. In any case where a 
provision of section 212(a) of the Act 
has been waived in connection with an 
alien’s application for lawful tem-
porary resident status under section 
245A(a) of the Act, no additional waiver 
of the same ground of excludability 
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will be required when the alien applies 
for permanent resident status under 
section 245A(b)(1) of the Act. In the 
event that the alien was excludable 
under any provision of section 212(a) of 
the Act at the time of temporary resi-
dency and failed to apply for a waiver 
in connection with the application for 
temporary resident status, or becomes 
excludable subsequent to the date tem-
porary residence was granted, a waiver 
of the ground of excludability, if avail-
able, will be required before permanent 
resident status may be granted. 

(3) Grounds of exclusion that may not 
be waived. Notwithstanding any other 
provisions of the Act the following pro-
visions of section 212(a) of the Act may 
not be waived by the Attorney General 
under paragraph (g)(2) of this section: 

(i) Paragraphs (9) and (10) (crimi-
nals); 

(ii) Paragraph (15) (public charge) ex-
cept for an alien who is or was an aged, 
blind, or disabled individual (as defined 
in section 1614(a)(1) of the Social Secu-
rity Act); 

(iii) Paragraph (23) (narcotics), ex-
cept for a single offense of simple pos-
session of thirty grams or less of mari-
juana; 

(iv) Paragraphs (27) (prejudicial to 
the public interest), (28) (communists), 
and (29) (subversives); 

(v) Paragraph (33) (participated in 
Nazi persecution). 

(4) Determination of Likely to become a 
public charge and Special Rule. Prior to 
use of the special rule for determina-
tion of public charge, paragraph 
(g)(4)(iii) of this section, an alien must 
first be determined to be excludable 
under section 212(a)(15) of the Act. If 
the applicant is determined to be likely 
to become a public charge, he or she may 
still be admissible under the terms of 
the Special Rule. 

(i) In determining whether an alien is 
likely to become a public charge financial 
responsibility of the alien is to be es-
tablished by examining the totality of 
the alien’s circumstances at the time 
of his or her application for legaliza-
tion. The existence or absence of a par-
ticular factor should never be the sole 
criteria for determining if an alien is 
likely to become a public charge. The 
determination of financial responsi-
bility should be a prospective evalua-

tion based on the alien’s age, health, 
income, and vocation. 

(ii) The Special Rule for determina-
tion of public charge, paragraph 
(g)(4)(iii) of this section, is to be ap-
plied only after an initial determina-
tion that the alien is inadmissible 
under the provisions of section 
212(a)(15) of the act. 

(iii) Special Rule. An alien who has a 
consistent employment history which 
shows the ability to support himself or 
herself even though his or her income 
may be below the poverty level is not 
excludable under paragraph (g)(3)(ii) of 
this section. The alien’s employment 
history need not be continuous in that 
it is uninterrupted. It should be contin-
uous in the sense that the alien shall 
be regularly attached to the workforce, 
has an income over a substantial pe-
riod of the applicable time, and has 
demonstrated the capacity to exist on 
his or her income without recourse to 
public cash assistance. The Special 
Rule is prospective in that the Service 
shall determine, based on the alien’s 
history, whether he or she is likely to 
become a public charge. Past accept-
ance of public cash assistance within a 
history of consistent employment will 
enter into this decision. The weight 
given in considering applicability of 
the public charge provisions will de-
pend on many factors, but the length of 
time an applicant has received public 
cash assistance will constitute a sig-
nificant factor. It is not necessary to 
file a waiver in order to apply the Spe-
cial Rule for Determination of Public 
Charge. 

(5) Public cash assistance and criminal 
history verification. Declarations by an 
applicant that he or she has not been 
the recipient of public cash assistance 
and/or has not had a criminal record 
are subject to a verification of facts by 
the Service. The applicant must agree 
to fully cooperate in the verification 
process. Failure to assist the Service in 
verifying information necessary for 
proper adjudication may result in de-
nial of the application. 

(h) Departure. An applicant for ad-
justment to lawful permanent resident 
status under section 245A(b)(1) of the 
Act who was granted lawful temporary 
resident status under section 245A(a) of 
the Act, shall be permitted to return to 
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the United States after such brief and 
casual trips abroad, as long as the alien 
reflects a continuing intention to ad-
just to lawful permanent resident sta-
tus. However, such absences from the 
United States must not exceed the pe-
riods of time specified in § 245a.3(b)(2) 
of this chapter in order for the alien to 
maintain continuous residence as spec-
ified in the Act. 

(i) Decision. The applicant shall be 
notified in writing of the decision, and, 
if the application is denied, of the rea-
son therefor. Applications for perma-
nent residence under this chapter will 
not be denied at local INS offices (dis-
tricts, suboffices, and legalization of-
fices) until the entire record of pro-
ceeding has been reviewed. An applica-
tion will not be denied if the denial is 
based on adverse information not pre-
viously furnished to the Service by the 
alien without providing the alien an 
opportunity to rebut the adverse infor-
mation and to present evidence in his 
or her behalf. If inconsistencies are 
found between information submitted 
with the adjustment application and 
information previously furnished to 
the Service, the applicant shall be af-
forded the opportunity to explain dis-
crepancies or rebut any adverse infor-
mation. A party affected under this 
part by an adverse decision is entitled 
to file an appeal on Form I–694. If an 
application is denied, work authoriza-
tion will be granted until a final deci-
sion has been rendered on an appeal or 
until the end of the appeal period if no 
appeal is filed. An applicant whose ap-
peal period has ended is no longer con-
sidered to be an Eligible Legalized 
Alien for the purposes of the adminis-
tration of State Legalization Impact 
Assistance Grants (SLIAG) funding. An 
alien whose application is denied will 
not be required to surrender his or her 
temporary resident card (I–688) until 
such time as the appeal period has 
tolled, or until expiration date of the I–
688, whichever date is later. After ex-
haustion of an appeal, an applicant 
who believes that the grounds for de-
nial have been overcome may submit 
another application with fee, provided 
that the application is submitted with-
in his or her eligibility period. 

(j) Appeal process. An adverse decision 
under this part may be appealed to the 

Associate Commissioner, Examinations 
(Administrative Appeals Unit) the ap-
pellate authority designated in 
§ 103.1(f)(2). Any appeal shall be sub-
mitted to the Regional Processing Fa-
cility with the required fee within thir-
ty (30) days after service of the Notice 
of Denial in accordance with the proce-
dures of § 103.3(a) of this chapter. An 
appeal received after the thirty (30) day 
period has tolled will not be accepted. 
The thirty (30) day period for submit-
ting an appeal begins three days after 
the notice of denial is mailed. If a re-
view of the Record of Proceeding (ROP) 
is requested by the alien or his or her 
legal representative and an appeal has 
been properly filed, an additional thir-
ty (30) days will be allowed for this re-
view from the time the Record of Pro-
ceeding is photocopied and mailed. A 
brief may be submitted with the appeal 
form or submitted up to thirty (30) cal-
endar days from the date of receipt of 
the appeal form at the Regional Proc-
essing Facility. Briefs filed after sub-
mission of the appeal should be mailed 
directly to the Regional Processing Fa-
cility. For good cause shown, the time 
within which a brief supporting an ap-
peal may be submitted may be ex-
tended by the Director of the Regional 
Processing Facility. 

(k) Motions. The Regional Processing 
Facility director may reopen and re-
consider any adverse decision sua 
sponte. When an appeal to the Asso-
ciate Commissioner, Examinations 
(Administrative Appeals Unit) has been 
filed, the INS director of the Regional 
Processing Facility may issue a new 
decision that will grant the benefit 
which has been requested. The direc-
tor’s new decision must be served on 
the appealing party within forty-five 
(45) days of receipt of any briefs and/or 
new evidence, or upon expiration of the 
time allowed for the submission of any 
briefs. 

(l) Certifications. The Regional Proc-
essing Facility director or district di-
rector may, in accordance with § 103.4 
of this chapter, certify a decision to 
the Associate Commissioner, Examina-
tions (Administrative Appeals Unit) 
when the case involves an unusually 
complex or novel question of law or 
fact. The decision on an appealed case 
subsequently remanded back to either 
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the Regional Processing Facility direc-
tor or the district director will be cer-
tified to the Administrative Appeals 
Unit. 

(m) Date of adjustment to permanent 
residence. The status of an alien whose 
application for permanent resident sta-
tus is approved shall be adjusted to 
that of a lawful permanent resident as 
of the date of filing of the application 
for permanent residence or the eligi-
bility date, whichever is later. For pur-
poses of making application to petition 
for naturalization, the continuous resi-
dence requirements for naturalization 
shall begin as of the date the alien’s 
status is adjusted to that of a person 
lawfully admitted for permanent resi-
dence under this part. 

(n) Limitation on access to information 
and confidentiality. (1) No person other 
than a sworn officer or employee of the 
Department of Justice or bureau of 
agency thereof, will be permitted to ex-
amine individual applications. For pur-
poses of this part, any individual em-
ployed under contract by the Service 
to work in connection with the Legal-
ization Program shall be considered an 
employee of the Department of Justice or 
bureau or agency thereof. 

(2) No information furnished pursu-
ant to an application for permanent 
resident status under this section shall 
be used for any purpose except: (i) To 
make a determination on the applica-
tion; or (ii) for the enforcement of the 
provisions encompassed in section 
245A(c)(6) of the Act, except as provided 
in paragraph (n)(3) of this section. 

(3) If a determination is made by the 
Service that the alien has, in connec-
tion with his or her application, en-
gaged in fraud or willful misrepresen-
tation or concealment of a material 
fact, knowingly provided a false writ-
ing or document in making his or her 
application, knowingly made a false 
statement or representation, or en-
gaged in any other activity prohibited 
by section 245A(c)(6) of the Act, the 
Service shall refer the matter to the 
United States Attorney for prosecution 
of the alien and/or of any person who 
created or supplied a false writing or 
document for use in an application for 
adjustment of status under this part. 

(4) Information contained in granted 
legalization files may be used by the 

Service at a later date to make a deci-
sion (i) On an immigrant visa petition 
or other status filed by the applicant 
under section 204(a) of the Act; (ii) On 
a naturalization application submitted 
by the applicant; (iii) For the prepara-
tion of reports to Congress under sec-
tion 404 of IRCA, or; (iv) For the fur-
nishing of information, at the discre-
tion of the Attorney General, in the 
same manner and circumstances as 
census information may be disclosed by 
the Secretary of Commerce under sec-
tion 8 of title 13, Unites States Code. 

(o) Rescission. Rescission of adjust-
ment of status under 245a shall occur 
under the guidelines established in sec-
tion 246 of the Act. 

[54 FR 29449, July 12, 1989; 54 FR 43384, Oct. 
24, 1989; as amended at 56 FR 31061, July 9, 
1991; 57 FR 3926, Feb. 3, 1992; 59 FR 33905, July 
1, 1994]

§ 245a.4 Adjustment to lawful resident 
status of certain nationals of coun-
tries for which extended voluntary 
departure has been made available. 

(a) Definitions. As used in this sec-
tion: (1) Act means the Immigration 
and Nationality Act, as amended by 
the Immigration Reform and Control 
Act of 1986. 

(2) Service means the Immigration 
and Naturalization Service (INS). 

(3) Resided continuously means that 
the alien shall be regarded as having 
resided continuously in the United 
States if, at the time of filing of the 
application for temporary resident sta-
tus: 

(i) No single absence from the United 
States has exceeded 45 days, and the 
aggregate of all absences has not ex-
ceeded 180 days between July 21, 1984, 
through the date the application for 
temporary resident status is filed, un-
less the alien can establish that due to 
emergent reasons, his or her return to 
the United States could not be accom-
plished within the time period allowed; 

(ii) The alien was maintaining resi-
dence in the United States; and 

(iii) The alien’s departure from the 
United States was not based on an 
order of deportation. 

An alien who has been absent from the 
United States in accordance with the 
Service’s advance parole procedures 
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