Immigration and Naturalization Service, DHS

Pub. L. 103-416, and the alien complies
with the terms and conditions imposed
on the waiver under section 214(k) of
the Act and the implementing regula-
tions at §212.7(c)(9) of this chapter. A
foreign medical graduate who was
granted a waiver under Pub. L. 103-416
and who does not fulfill the requisite 3-
year employment contract or other-
wise comply with the terms and condi-
tions imposed on the waiver is ineli-
gible to apply for change of status to
any other nonimmigrant classification;
and

(d) Any alien classified as a non-
immigrant under section 101(a)(15)(J)
of the Act (other than an alien de-
scribed in paragraph (c) of this section)
who is subject to the foreign residence
requirement of section 212(e) of the Act
and who has not received a waiver of
the residence requirement, except
when the alien applies to change to a
classification under section
101(a)(15)(A) or (G) of the Act.

(e) Any alien admitted as a visitor
under the visa waiver provisions of
§212.1(e) of this chapter.

(f) Any alien admitted as a Visa
Waiver Pilot Program visitor under the
provisions of section 217 of the Act and
part 217 of this chapter.

[47 FR 44238, Oct. 7, 1982, as amended at 48 FR
41017, Sept. 13, 1983; 52 FR 48084, Dec. 18, 1987;
53 FR 24903, June 30, 1988; 60 FR 26683, May
18, 1995; 60 FR 44271, Aug. 25, 1995]

§248.3 Application.

(a) Change of status on Form 1-129. An
employer seeking the services of an
alien as an E-1, E-2, H-1A, H-1B, H-2A,
H-2B, H-3, L-1, O-1, O-2, P-1, P-2, P-3,
Q-1, R-1, or TC nonimmigrant, must,
where the alien is already in the U.S.
and does not currently hold such sta-
tus, apply for a change of status on
Form 1-129. The form must be filed
with the fee required in §103.7 of this
chapter and the initial evidence speci-
fied in §214.2 of this chapter and on the
petition form. Dependents holding de-
rivative status may be included in the
petition if the form is for only one
worker. In all other cases, dependents
of the worker should file on Form 1-539.

(b) Change of status on Form 1-539.
Any nonimmigrant who desires a
change of status to any nonimmigrant
classification, other than those listed
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in paragraph (a) of this section, or to
E-1 or E-2 classification as the spouse
or child of a principal E-1 or E-2, must
apply for a change of status on Form I-
539. The application must be filed with
the fee required in §103.7 of this chap-
ter and any initial evidence specified in
the applicable provisions of §214.2 of
this chapter, and on the application
form. More than one person may be in-
cluded in an application where the co-
applicants are all members of a single
family group and either all hold the
same nonimmigrant status or one
holds a nonimmigrant status and the
co-applicants are his or her spouse and/
or children who hold derivative non-
immigrant status based on the prin-
cipal’s nonimmigrant status.

(c) Special provisions for change of non-
immigrant classification to, or from, a po-
sition classified under section 101(a)(15)
(A) or (G) of the Act. Each application
for change of nonimmigrant classifica-
tion to, or from, a position classified
under section 101(a)(15)(A) or (G) must
be filed on Form 1-539 and be accom-
panied by a Form 1-566, completed and
endorsed in accordance with the in-
structions on that form. If the Depart-
ment of State recommends against the
change, the application shall be denied.
An application for a change of classi-
fication by a principal alien in a posi-
tion classified A-1, A-2, G-1, G-2, G-3,
or G-4 shall be processed without fee.
Members of the principal alien’s imme-
diate family who are included on the
principal alien’s application shall also
be processed without fee.

(d) Special provisions for change of
nonimmigrant classification from Q-2
classification. Any alien classified as a
Q-2 nonimmigrant, who requests a
change to another nonimmigrant clas-
sification, must file Form 1-539, with
appropriate fee, to the Nebraska Serv-
ice Center. Any spouse or minor chil-
dren of the principal alien who are in
the United States and who are also
classified as either Q-2 or Q-3 non-
immigrants may be included in the ap-
plication.

(e) Change of classification not re-
quired. The following do not need to re-
quest a change of classification:

(1) An alien classified as a visitor for
business under section 101(a)(15)(B) of
the Act who intends to remain in the
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United States temporarily as a visitor
for pleasure during the period of au-
thorized admission; or

(2) An alien classified under sections
101(a)(15)(A) or 101(a)(15)(G) of the Act
as a member of the immediate family
of a principal alien classified under the
same section, or an alien classified
under sections 101(a)(15)(E), (H), (), (J),
(L), or (Q)(ii) of the Act as the spouse
or child who accompanied or followed-
to-join a principal alien who is classi-
fied under the same section, may at-
tend school in the United States, pro-
vided that the principal alien or spouse
or child maintain their nonimmigrant
status.

(f) Approval of application. If the ap-
plication is granted, the applicant shall
be notified of the decision and granted
a new period of time to remain in the
United States without the requirement
of filing a separate application and
paying a separate fee for an extension
of stay. The applicant’s nonimmigrant
status under his new classification
shall be subject to the terms and condi-
tions applicable generally to such clas-
sification and to such other additional
terms and conditions, including exac-
tion of bond, which the district direc-
tor deems appropriate to the case.

(g) Denial of application. When the ap-
plication is denied, the applicant shall
be notified of the decision and the rea-
sons for the denial. There is no appeal
from the denial of the application
under this chapter.

(h) Change to S nonimmigrant classi-
fication. An eligible state or federal law
enforcement agency (‘‘LEA’), which
shall include a state or federal court or
a United States Attorney’s Office, may
seek to change the nonimmigrant clas-
sification of a nonimmigrant lawfully
admitted to the United States, except
those enumerated in §248.2 of this
chapter, to that of an alien witness or
informant pursuant to section
101(a)(15)(S) of the Act by filing with
the Assistant Attorney General, Crimi-
nal Division, Form 1-539, Application
to Extend/Change Nonimmigrant Sta-
tus, with the appropriate fee, and Form
1-854, Inter-Agency Alien Witness and
Informant Record, with attachments
establishing eligibility for the change
of nonimmigrant classification.
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(1) If the Assistant Attorney General,
Criminal Division, certifies the request
for S nonimmigrant classification in
accordance with the procedures set
forth in 8 CFR 214.2(t), the Assistant
Attorney General shall forward the
LEA’s request on Form 1-854 with
Form 1-539 to the Commissioner. No re-
quest for change of nonimmigrant clas-
sification to S classification may pro-
ceed to the Commissioner unless it has
first been certified by the Assistant At-
torney General, Criminal Division.

(2) In the event the Commissioner de-
cides to deny an application to change
nonimmigrant classification to S non-
immigrant classification, the Assistant
Attorney General, Criminal Division,
and the relevant LEA shall be notified
in writing to that effect. The Assistant
Attorney General, Criminal Division,
shall concur in or object to that deci-
sion. Unless the Assistant Attorney
General, Criminal Division, objects
within 7 days, he or she shall be
deemed to have concurred in the deci-
sion. In the event of an objection by
the Assistant Attorney General, Crimi-
nal Division, the matter will be expedi-
tiously referred to the Deputy Attor-
ney General for a final resolution. In
no circumstances shall the alien or the
relevant LEA have a right of appeal
from any decision to deny.

(i) Change of nonimmigrant status to
perform labor in a health care occupation.
A request for a change of non-
immigrant status filed by, or on behalf
of, an alien seeking to perform labor in
a health care occupation as provided in
8 CFR 212.15(c), must be accompanied
by a certificate as described in 8 CFR
212.15(f), or if the alien is eligible, a
certified statement as described in 8
CFR 212.15(h). See 8 CFR 214.1(j) for a
special rule concerning applications for
change of status for aliens admitted
temporarily under section 212(d)(3) of
the Act and 8 CFR 212.15(n).

[36 FR 9001, May 18, 1971, as amended at 48
FR 14593, Apr. 5, 1983; 48 FR 41017, Sept. 13,
1983; 48 FR 44763, Sept. 30, 1983; 50 FR 25697,
June 21, 1985; 59 FR 1466, Jan. 11, 1994; 60 FR
44271, Aug. 25, 1995; 65 FR 14779, 14780, Mar. 17,
2000; 65 FR 18432, Apr. 7, 2000; 67 FR 76280,
Dec. 11, 2002; 68 FR 43921, July 25, 2003]
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