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the demanded testimony or other dis-
closure of the information if such testi-
mony or other disclosure, in the Assist-
ant or Deputy Assistant Attorney Gen-
eral’s judgment or in the judgment of
the Director of the EOUST, is con-
sistent with the factors specified in
§16.26(a) of this part, and none of the
factors specified in §16.26(b) of this part
exists with respect to the demanded
disclosure;

(i) Authorize, personally or by a des-
ignee, the responsible official, through
negotiations and, if necessary, appro-
priate motions, to seek to limit the de-
mand to matters, the disclosure of
which, through testimony or docu-
ments, considerations specified in
§16.26 of this part, and otherwise to
take all appropriate steps to limit the
scope or obtain the withdrawal of a de-
mand; or

(iii) If, after all appropriate steps
have been taken to limit the scope or
obtain the withdrawal of a demand, the
Director of the EOUST or the Assistant
or Deputy Assistant Attorney General
does not authorize the demanded testi-
mony or other disclosure, refer the
matter, personally or through a Dep-
uty Assistant Attorney General, for
final resolution to the Deputy or Asso-
ciate Attorney General, as indicated in
§16.25 of this part.

(2) If the demand for testimony or
other disclosure in such a case does not
involve information that was collected,
assembled, or prepared in connection
with litigation or an investigation su-
pervised by a division of this Depart-
ment, the originating component shall
decide whether disclosure is appro-
priate, except that, when especially
significant issues are raised, the re-
sponsible official may refer the matter
to the Deputy or Associate Attorney
General, as indicated in §16.25 of this
part. If the originating component de-
termines that disclosure would not be
appropriate and the responsible official
does not refer the matter for higher
level review, the responsible official
shall take all appropriate steps to limit
the scope or obtain the withdrawal of a
demand.

(e) In a case in which the United
States is a party, the Assistant General
or the Director of the EOUST respon-
sible for the case or matter, or such
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persons’ designees, are authorized,
after consultation with the originating
component, to exercise the authorities
specified in paragraph (d)(1) (i) through
(iii) of this section: Provided, That if a
demand involves information that was
collected, assembled, or prepared origi-
nally in connection with litigation or
an investigation supervised by another
unit of the Department, the responsible
official shall notify the other division
or the EOUST concerning the demand
and the anticipated response. If two
litigating units of the Department are
unable to resolve a disagreement con-
cerning disclosure, the Assistant At-
torneys General in charge of the two
divisions in disagreement, or the Direc-
tor of the EOUST and the appropriate
Assistant Attorney General, may refer
the matter to the Deputy or Associate
Attorney General, as indicated in
§16.25(b) of this part.

() In any case or matter in which the
responsible official and the originating
component agree that it would not be
appropriate to authorize testimony or
otherwise to disclose the information
demanded, even if a court were so to
require, no Department attorney re-
sponding to the demand should make
any representation that implies that
the Department would, in fact, comply
with the demand if directed to do so by
a court. After taking all appropriate
steps in such cases to limit the scope
or obtain the withdrawal of a demand,
the responsible official shall refer the
matter to the Deputy or Associate At-
torney General, as indicated in §16.25
of this part.

(@) In any case or matter in which
the Attorney General is personally in-
volved in the claim of privilege, the re-
sponsible official may consult with the
Attorney General and proceed in ac-
cord with the Attorney General’s in-
structions without subsequent review
by the Deputy or Associate Attorney
General.

§16.25 Final action by the Deputy or
Associate Attorney General.

(a) Unless otherwise indicated, all
matters to be referred under §16.24 by
an Assistant Attorney General, the Di-
rector of the EOUST, or such person’s
designees to the Deputy or Associate
Attorney General shall be referred (1)
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to the Deputy Attorney General, if the
matter is referred personally by or
through the designee of an Assistant
Attorney General who is within the
general supervision of the Deputy At-
torney General, or (2) to the Associate
Attorney General, in all other cases.

(b) All other matters to be referred
under §16.24 to the Deputy or Associate
Attorney General shall be referred (1)
to the Deputy Attorney General, if the
originating component is within the
supervision of the Deputy Attorney
General or is an independent agency
that, for administrative purposes, is
within the Department of Justice, or
(2) to the Associate Attorney General,
if the originating component is within
the supervision of the Associate Attor-
ney General.

(c) Upon referral, the Deputy or Asso-
ciate Attorney General shall make the
final decision and give notice thereof
to the responsible official and such
other persons as circumstances may
warrant.

§16.26 Considerations in determining
whether production or disclosure
should be made pursuant to a de-
mand.

(a) In deciding whether to make dis-
closures pursuant to a demand, Depart-
ment officials and attorneys should
consider:

(1) Whether such disclosure is appro-
priate under the rules of procedure gov-
erning the case or matter in which the
demand arose, and

(2) Whether disclosure is appropriate
under the relevant substantive law
concerning privilege.

(b) Among the demands in response
to which disclosure will not be made by
any Department official are those de-
mands with respect to which any of the
following factors exist:

(1) Disclosure would violate a stat-
ute, such as the income tax laws, 26
U.S.C. 6103 and 7213, or a rule of proce-
dure, such as the grand jury secrecy
rule, F.R.Cr.P., Rule 6(e),

(2) Disclosure would violate a specific
regulation;

(3) Disclosure would reveal classified
information, unless appropriately de-
classified by the originating agency,

(4) Disclosure would reveal a con-
fidential source or informant, unless

28 CFR Ch. | (7-1-04 Edition)

the investigative agency and the
source or informant have no objection,

(5) Disclosure would reveal investiga-
tory records compiled for law enforce-
ment purposes, and would interfere
with enforcement proceedings or dis-
close investigative techniques and pro-
cedures the effectiveness of which
would thereby be impaired,

(6) Disclosure would improperly re-
veal trade secrets without the owner’s
consent.

(c) In all cases not involving consid-
erations specified in paragraphs (b)(1)
through (b)(6) of this section, the Dep-
uty or Associate Attorney General will
authorize disclosure unless, in that
person’s judgment, after considering
paragraph (a) of this section, disclosure
is unwarranted. The Deputy or Asso-
ciate Attorney General will not ap-
prove disclosure if the circumstances
specified in paragraphs (b)(1) through
(b)(3) of this section exist. The Deputy
or Associate Attorney General will not
approve disclosure if any of the condi-
tions in paragraphs (b)(4) through (b)(6)
of this section exist, unless the Deputy
or Associate Attorney General deter-
mines that the administration of jus-
tice requires disclosure. In this regard,
if disclosure is necessary to pursue a
civil or criminal prosecution or affirm-
ative relief, such as an injunction, con-
sideration shall be given to:

(1) The seriousness of the violation or
crime involved,

(2) The past history or criminal
record of the violator or accused,

(3) The importance of the
sought,

(4) The importance of the legal issues
presented,

(5) Other matters brought to the at-
tention of the Deputy or Associate At-
torney General.

(d) Assistant Attorneys General, U.S.
Attorneys, the Director of the EOUST,
U.S. Trustees, and their designees, are
authorized to issue instructions to at-
torneys and to adopt supervisory prac-
tices, consistent with this subpart, in
order to help foster consistent applica-
tion of the foregoing standards and the
requirements of this subpart.
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