§36.207

§36.207 Places of public accommoda-
tion located in private residences.

(a) When a place of public accommo-
dation is located in a private residence,
the portion of the residence used exclu-
sively as a residence is not covered by
this part, but that portion used exclu-
sively in the operation of the place of
public accommodation or that portion
used both for the place of public ac-
commodation and for residential pur-
poses is covered by this part.

(b) The portion of the residence cov-
ered under paragraph (a) of this section
extends to those elements used to enter
the place of public accommodation, in-
cluding the homeowner’s front side-
walk, if any, the door or entryway, and
hallways; and those portions of the res-
idence, interior or exterior, available
to or used by customers or clients, in-
cluding restrooms.

§36.208 Direct threat.

(a) This part does not require a pub-
lic accommodation to permit an indi-
vidual to participate in or benefit from
the goods, services, facilities, privi-
leges, advantages and accommodations
of that public accommodation when
that individual poses a direct threat to
the health or safety of others.

(b) Direct threat means a significant
risk to the health or safety of others
that cannot be eliminated by a modi-
fication of policies, practices, or proce-
dures, or by the provision of auxiliary
aids or services.

(¢) In determining whether an indi-
vidual poses a direct threat to the
health or safety of others, a public ac-
commodation must make an individ-
ualized assessment, based on reason-
able judgment that relies on current
medical knowledge or on the best
available objective evidence, to ascer-
tain: the nature, duration, and severity
of the risk; the probability that the po-
tential injury will actually occur; and
whether reasonable modifications of
policies, practices, or procedures will
mitigate the risk.

§36.209 Illegal use of drugs.

(a) General. (1) Except as provided in
paragraph (b) of this section, this part
does not prohibit discrimination
against an individual based on that in-
dividual’s current illegal use of drugs.
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(2) A public accommodation shall not
discriminate on the basis of illegal use
of drugs against an individual who is
not engaging in current illegal use of
drugs and who—

(i) Has successfully completed a su-
pervised drug rehabilitation program
or has otherwise been rehabilitated
successfully;

(i) Is participating in a supervised
rehabilitation program; or

(iii) Is erroneously regarded as engag-
ing in such use.

(b) Health and drug rehabilitation serv-
ices. (1) A public accommodation shall
not deny health services, or services
provided in connection with drug reha-
bilitation, to an individual on the basis
of that individual’s current illegal use
of drugs, if the individual is otherwise
entitled to such services.

(2) A drug rehabilitation or treat-
ment program may deny participation
to individuals who engage in illegal use
of drugs while they are in the program.

(c) Drug testing. (1) This part does not
prohibit a public accommodation from
adopting or administering reasonable
policies or procedures, including but
not limited to drug testing, designed to
ensure that an individual who formerly
engaged in the illegal use of drugs is
not now engaging in current illegal use
of drugs.

(2) Nothing in this paragraph (c) shall
be construed to encourage, prohibit, re-
strict, or authorize the conducting of
testing for the illegal use of drugs.

§36.210 Smoking.

This part does not preclude the pro-
hibition of, or the imposition of re-
strictions on, smoking in places of pub-
lic accommodation.

§36.211 Maintenance of accessible fea-
tures.

(@) A public accommodation shall
maintain in operable working condi-
tion those features of facilities and
equipment that are required to be read-
ily accessible to and usable by persons
with disabilities by the Act or this
part.

(b) This section does not prohibit iso-
lated or temporary interruptions in
service or access due to maintenance or
repairs.
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