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that has been brought to the attention 
of a Counselor; 

(3) That is the basis of a pending civil 
action in a United States District 
Court in which the complainant is a 
party provided that at least 180 days 
have passed since the filing of the ad-
ministrative complaint, or that was 
the basis of a civil action decided by a 
United States District Court in which 
the complainant was a party; 

(4) Where the complainant has raised 
the matter in a negotiated grievance 
procedure that permits allegations of 
discrimination or in an appeal to the 
Merit Systems Protection Board and 
§ 1614.301 or § 1614.302 indicates that the 
complainant has elected to pursue the 
non-EEO process; 

(5) That is moot or alleges that a pro-
posal to take a personnel action, or 
other preliminary step to taking a per-
sonnel action, is discriminatory; 

(6) Where the complainant cannot be 
located, provided that reasonable ef-
forts have been made to locate the 
complainant and the complainant has 
not responded within 15 days to a no-
tice of proposed dismissal sent to his or 
her last known address; 

(7) Where the agency has provided 
the complainant with a written request 
to provide relevant information or oth-
erwise proceed with the complaint, and 
the complainant has failed to respond 
to the request within 15 days of its re-
ceipt or the complainant’s response 
does not address the agency’s request, 
provided that the request included a 
notice of the proposed dismissal. In-
stead of dismissing for failure to co-
operate, the complaint may be adju-
dicated if sufficient information for 
that purpose is available; 

(8) That alleges dissatisfaction with 
the processing of a previously filed 
complaint; or 

(9) Where the agency, strictly apply-
ing the criteria set forth in Commis-
sion decisions, finds that the complaint 
is part of a clear pattern of misuse of 
the EEO process for a purpose other 
than the prevention and elimination of 
employment discrimination. A clear 
pattern of misuse of the EEO process 
requires: 

(i) Evidence of multiple complaint 
filings; and 

(ii) Allegations that are similar or 
identical, lack specificity or involve 
matters previously resolved; or 

(iii) Evidence of circumventing other 
administrative processes, retaliating 
against the agency’s in-house adminis-
trative processes or overburdening the 
EEO complaint system. 

(b) Where the agency believes that 
some but not all of the claims in a 
complaint should be dismissed for the 
reasons contained in paragraphs (a)(1) 
through (9) of this section, the agency 
shall notify the complainant in writing 
of its determination, the rationale for 
that determination and that those 
claims will not be investigated, and 
shall place a copy of the notice in the 
investigative file. A determination 
under this paragraph is reviewable by 
an administrative judge if a hearing is 
requested on the remainder of the com-
plaint, but is not appealable until final 
action is taken on the remainder of the 
complaint. 

[57 FR 12646, Apr. 10, 1992, as amended at 64 
FR 37656, July 12, 1999] 

§ 1614.108 Investigation of complaints. 

(a) The investigation of complaints 
shall be conducted by the agency 
against which the complaint has been 
filed. 

(b) In accordance with instructions 
contained in Commission Management 
Directives, the agency shall develop an 
impartial and appropriate factual 
record upon which to make findings on 
the claims raised by the written com-
plaint. An appropriate factual record is 
one that allows a reasonable fact finder 
to draw conclusions as to whether dis-
crimination occurred. Agencies may 
use an exchange of letters or memo-
randa, interrogatories, investigations, 
fact-finding conferences or any other 
fact-finding methods that efficiently 
and thoroughly address the matters at 
issue. Agencies are encouraged to in-
corporate alternative dispute resolu-
tion techniques into their investigative 
efforts in order to promote early reso-
lution of complaints. 

(c) The procedures in paragraphs (c) 
(1) through (3) of this section apply to 
the investigation of complaints: 

(1) The complainant, the agency, and 
any employee of a Federal agency shall 
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produce such documentary and testi-
monial evidence as the investigator 
deems necessary. 

(2) Investigators are authorized to 
administer oaths. Statements of wit-
nesses shall be made under oath or af-
firmation or, alternatively, by written 
statement under penalty of perjury. 

(3) When the complainant, or the 
agency against which a complaint is 
filed, or its employees fail without 
good cause shown to respond fully and 
in timely fashion to requests for docu-
ments, records, comparative data, sta-
tistics, affidavits, or the attendance of 
witness(es), the investigator may note 
in the investigative record that the de-
cisionmaker should, or the Commission 
on appeal may, in appropriate cir-
cumstances: 

(i) Draw an adverse inference that 
the requested information, or the testi-
mony of the requested witness, would 
have reflected unfavorably on the 
party refusing to provide the requested 
information; 

(ii) Consider the matters to which 
the requested information or testi-
mony pertains to be established in 
favor of the opposing party; 

(iii) Exclude other evidence offered 
by the party failing to produce the re-
quested information or witness; 

(iv) Issue a decision fully or partially 
in favor of the opposing party; or 

(v) Take such other actions as it 
deems appropriate. 

(d) Any investigation will be con-
ducted by investigators with appro-
priate security clearances. The Com-
mission will, upon request, supply the 
agency with the name of an investi-
gator with appropriate security clear-
ances. 

(e) The agency shall complete its in-
vestigation within 180 days of the date 
of filing of an individual complaint or 
within the time period contained in an 
order from the Office of Federal Oper-
ations on an appeal from a dismissal 
pursuant to § 1614.107. By written agree-
ment within those time periods, the 
complainant and the respondent agen-
cy may voluntarily extend the time pe-
riod for not more than an additional 90 
days. The agency may unilaterally ex-
tend the time period or any period of 
extension for not more than 30 days 
where it must sanitize a complaint file 

that may contain information classi-
fied pursuant to Exec. Order No. 12356, 
or successor orders, as secret in the in-
terest of national defense or foreign 
policy, provided the investigating 
agency notifies the parties of the ex-
tension. 

(f) Within 180 days from the filing of 
the complaint, or where a complaint 
was amended, within the earlier of 180 
days after the last amendment to the 
complaint or 360 days after the filing of 
the original complaint, within the time 
period contained in an order from the 
Office of Federal Operations on an ap-
peal from a dismissal, or within any pe-
riod of extension provided for in para-
graph (e) of this section, the agency 
shall provide the complainant with a 
copy of the investigative file, and shall 
notify the complainant that, within 30 
days of receipt of the investigative file, 
the complainant has the right to re-
quest a hearing and decision from an 
administrative judge or may request an 
immediate final decision pursuant to 
§ 1614.110 from the agency with which 
the complaint was filed. 

(g) Where the complainant has re-
ceived the notice required in paragraph 
(f) of this section or at any time after 
180 days have elapsed from the filing of 
the complaint, the complainant may 
request a hearing by submitting a writ-
ten request for a hearing directly to 
the EEOC office indicated in the agen-
cy’s acknowledgment letter. The com-
plainant shall send a copy of the re-
quest for a hearing to the agency EEO 
office. Within 15 days of receipt of the 
request for a hearing, the agency shall 
provide a copy of the complaint file to 
EEOC and, if not previously provided, 
to the complainant. 

[57 FR 12646, Apr. 10, 1992, as amended at 64 
FR 37656, July 12, 1999] 

§ 1614.109 Hearings. 

(a) When a complainant requests a 
hearing, the Commission shall appoint 
an administrative judge to conduct a 
hearing in accordance with this sec-
tion. Upon appointment, the adminis-
trative judge shall assume full respon-
sibility for the adjudication of the 
complaint, including overseeing the de-
velopment of the record. Any hearing 
will be conducted by an administrative 
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