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if the Commission has not issued a
final decision.

[57 FR 12646, Apr. 10, 1992, as amended at 64
FR 37658, July 12, 1999]

§1614.202 Equal Pay Act.

(@) In its enforcement of the Equal
Pay Act, the Commission has the au-
thority to investigate an agency’s em-
ployment practices on its own initia-
tive at any time in order to determine
compliance with the provisions of the
Act. The Commission will provide no-
tice to the agency that it will be initi-
ating an investigation.

(b) Complaints alleging violations of
the Equal Pay Act shall be processed
under this part.

§1614.203 Rehabilitation Act.

(a) Model employer. The Federal Gov-
ernment shall be a model employer of
individuals with disabilities. Agencies
shall give full consideration to the hir-
ing, placement, and advancement of
qualified individuals with disabilities.

(b) ADA standards. The standards
used to determine whether section 501
of the Rehabilitation Act of 1973, as
amended (29 U.S.C. 791), has been vio-
lated in a complaint alleging non-
affirmative action employment dis-
crimination under this part shall be
the standards applied under Titles |
and V (sections 501 through 504 and 510)
of the Americans with Disabilities Act
of 1990, as amended (42 U.S.C. 12101,
12111, 12201), as such sections relate to
employment. These standards are set
forth in the Commission’s ADA regula-
tions at 29 CFR part 1630.

[67 FR 35735, May 21, 2002]

§1614.204 Class complaints.

(a) Definitions. (1) A class is a group of
employees, former employees or appli-
cants for employment who, it is al-
leged, have been or are being adversely
affected by an agency personnel man-
agement policy or practice that dis-
criminates against the group on the
basis of their race, color, religion, sex,
national origin, age or handicap.

(2) A class complaint is a written com-
plaint of discrimination filed on behalf
of a class by the agent of the class al-
leging that:

29 CFR Ch. XIV (7-1-04 Edition)

(i) The class is so numerous that a
consolidated complaint of the members
of the class is impractical;

(if) There are questions of fact com-
mon to the class;

(iii) The claims of the agent of the
class are typical of the claims of the
class;

(iv) The agent of the class, or, if rep-
resented, the representative, will fairly
and adequately protect the interests of
the class.

(3) An agent of the class is a class
member who acts for the class during
the processing of the class complaint.

(b) Pre-complaint processing. An em-
ployee or applicant who wishes to file a
class complaint must seek counseling
and be counseled in accordance with
§1614.105. A complainant may move for
class certification at any reasonable
point in the process when it becomes
apparent that there are class implica-
tions to the claim raised in an indi-
vidual complaint. If a complainant
moves for class certification after com-
pleting the counseling process con-
tained in §1614.105, no additional coun-
seling is required. The administrative
judge shall deny class certification
when the complainant has unduly de-
layed in moving for certification.

(c) Filing and presentation of a class
complaint. (1) A class complaint must
be signed by the agent or representa-
tive and must identify the policy or
practice adversely affecting the class
as well as the specific action or matter
affecting the class agent.

(2) The complaint must be filed with
the agency that allegedly discrimi-
nated not later than 15 days after the
agent’s receipt of the notice of right to
file a class complaint.

(3) The complaint shall be processed
promptly; the parties shall cooperate
and shall proceed at all times without
undue delay.

(d) Acceptance or dismissal. (1) Within
30 days of an agency’s receipt of a com-
plaint, the agency shall: Designate an
agency representative who shall not be
any of the individuals referenced in
§1614.102(b)(3), and forward the com-
plaint, along with a copy of the Coun-
selor’s report and any other informa-
tion pertaining to timeliness or other
relevant circumstances related to the
complaint, to the Commission. The
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Commission shall assign the complaint
to an administrative judge or com-
plaints examiner with a proper secu-
rity clearance when necessary. The ad-
ministrative judge may require the
complainant or agency to submit addi-
tional information relevant to the
complaint.

(2) The administrative judge may dis-
miss the complaint, or any portion, for
any of the reasons listed in §1614.107 or
because it does not meet the pre-
requisites of a class complaint under
§1614.204(a)(2).

(3) If the allegation is not included in
the Counselor’s report, the administra-
tive judge shall afford the agent 15
days to state whether the matter was
discussed with the Counselor and, if
not, explain why it was not discussed.
If the explanation is not satisfactory,
the administrative judge shall dismiss
the allegation. If the explanation is
satisfactory, the administrative judge
shall refer the allegation to the agency
for further counseling of the agent.
After counseling, the allegation shall
be consolidated with the class com-
plaint.

(4) If an allegation lacks specificity
and detail, the administrative judge
shall afford the agent 15 days to pro-
vide specific and detailed information.
The administrative judge shall dismiss
the complaint if the agent fails to pro-
vide such information within the speci-
fied time period. If the information
provided contains new allegations out-
side the scope of the complaint, the ad-
ministrative judge shall advise the
agent how to proceed on an individual
or class basis concerning these allega-
tions.

(5) The administrative judge shall ex-
tend the time limits for filing a com-
plaint and for consulting with a Coun-
selor in accordance with the time limit
extension provisions contained In
§§1614.105(a)(2) and 1614.604.

(6) When appropriate, the administra-
tive judge may decide that a class be
divided into subclasses and that each
subclass be treated as a class, and the
provisions of this section then shall be
construed and applied accordingly.

(7) The administrative judge shall
transmit his or her decision to accept
or dismiss a complaint to the agency
and the agent. The agency shall take
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final action by issuing a final order
within 40 days of receipt of the hearing
record and administrative judge’s deci-
sion. The final order shall notify the
agent whether or not the agency will
implement the decision of the adminis-
trative judge. If the final order does
not implement the decision of the ad-
ministrative judge, the agency shall si-
multaneously appeal the administra-
tive judge’s decision in accordance
with §1614.403 and append a copy of the
appeal to the final order. A dismissal of
a class complaint shall inform the
agent either that the complaint is
being filed on that date as an indi-
vidual complaint of discrimination and
will be processed under subpart A or
that the complaint is also dismissed as
an individual complaint in accordance
with §1614.107. In addition, it shall in-
form the agent of the right to appeal
the dismissal of the class complaint to
the Equal Employment Opportunity
Commission or to file a civil action and
shall include EEOC Form 573, Notice of
Appeal/Petition.

(e) Notification. (1) Within 15 days of
receiving notice that the administra-
tive judge has accepted a class com-
plaint or a reasonable time frame spec-
ified by the administrative judge, the
agency shall use reasonable means,
such as delivery, mailing to last known
address or distribution, to notify all
class members of the acceptance of the
class complaint.

(2) Such notice shall contain:

(i) The name of the agency or organi-
zational segment, its location, and the
date of acceptance of the complaint;

(ii) A description of the issues ac-
cepted as part of the class complaint;

(iii) An explanation of the binding
nature of the final decision or resolu-
tion of the complaint on class mem-
bers; and

(iv) The name, address and telephone
number of the class representative.

(f) Obtaining evidence concerning the
complaint. (1) The administrative judge
notify the agent and the agency rep-
resentative of the time period that will
be allowed both parties to prepare their
cases. This time period will include at
least 60 days and may be extended by
the administrative judge upon the re-
quest of either party. Both parties are
entitled to reasonable development of
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evidence on matters relevant to the
issues raised in the complaint. Evi-
dence may be developed through inter-
rogatories, depositions, and requests
for admissions, stipulations or produc-
tion of documents. It shall be grounds
for objection to producing evidence
that the information sought by either
party is irrelevant, overburdensome,
repetitious, or privileged.

(2) If mutual cooperation fails, either
party may request the administrative
judge to rule on a request to develop
evidence. If a party fails without good
cause shown to respond fully and in
timely fashion to a request made or ap-
proved by the administrative judge for
documents, records, comparative data,
statistics or affidavits, and the infor-
mation is solely in the control of one
party, such failure may, in appropriate
circumstances, caused the administra-
tive judge:

(i) To draw an adverse inference that
the requested information would have
reflected unfavorably on the party re-
fusing to provide the requested infor-
mation,;

(ii) To consider the matters to which
the requested information pertains to
be established in favor of the opposing
party;

(iii) To exclude other evidence of-
fered by the party failing to produce
the requested information;

(iv) To recommend that a decision be
entered in favor of the opposing party;
or

(v) To take such other actions as the
administrative judge deems appro-
priate.

(3) During the period for development
of evidence, the administrative judge
may, in his or her discretion, direct
that an investigation of facts relevant
to the complaint or any portion be con-
ducted by an agency certified by the
Commission.

(4) Both parties shall furnish to the
administrative judge copies of all ma-
terials that they wish to be examined
and such other material as may be re-
quested.

(9) Opportunity for resolution of the
complaint. (1) The administrative judge
shall furnish the agent and the rep-
resentative of the agency a copy of all
materials obtained concerning the
complaint and provide opportunity for
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the agent to discuss materials with the
agency representative and attempt res-
olution of the complaint.

(2) The complaint may be resolved by
agreement of the agency and the agent
at any time pursuant to the notice and
approval procedure contained in para-
graph (g)(4) of this section.

(3) If the complaint is resolved, the
terms of the resolution shall be re-
duced to writing and signed by the
agent and the agency.

(4) Notice of the resolution shall be
given to all class members in the same
manner as notification of the accept-
ance of the class complaint and to the
administrative judge. It shall state the
relief, if any, to be granted by the
agency and the name and address of
the EEOC administrative judge as-
signed to the case. It shall state that
within 30 days of the date of the notice
of resolution, any member of the class
may petition the administrative judge
to vacate the resolution because it ben-
efits only the class agent, or is other-
wise not fair, adequate and reasonable
to the class as a whole. The adminis-
trative judge shall review the notice of
resolution and consider any petitions
to vacate filed. If the administrative
judge finds that the proposed resolu-
tion is not fair, adequate and reason-
able to the class as a whole, the admin-
istrative judge shall issue a decision
vacating the agreement and may re-
place the original class agent with a
petitioner or some other class member
who is eligible to be the class agent
during further processing of the class
complaint. The decision shall inform
the former class agent or the petitioner
of the right to appeal the decision to
the Equal Employment Opportunity
Commission and include EEOC Form
573, Notice of Appeal/Petition. If the
administrative judge finds that the res-
olution is fair, adequate and reasonable
to the class as a whole, the resolution
shall bind all members of the class.

(h) Hearing. On expiration of the pe-
riod allowed for preparation of the
case, the administrative judge shall set
a date for hearing. The hearing shall be
conducted in accordance with 29 CFR
1614.109 (a) through (f).

(i) Report of findings and recommenda-
tions. (1) The administrative judge
shall transmit to the agency a report
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of findings and recommendations on
the complaint, including a rec-
ommended decision, systemic relief for
the class and any individual relief,
where appropriate, with regard to the
personnel action or matter that gave
rise to the complaint.

(2) If the administrative judge finds
no class relief appropriate, he or she
shall determine if a finding of indi-
vidual discrimination is warranted and,
if so, shall recommend appropriate re-
lief.

(3) The administrative judge shall no-
tify the agency of the date on which
the report of findings and recommenda-
tions was forwarded to the agency.

(J) Agency decision. (1) Within 60 days
of receipt of the report of findings and
recommendations issued under
§1614.204(i), the agency shall issue a
final decision, which shall accept, re-
ject, or modify the findings and rec-
ommendations of the administrative
judge.

(2) The final decision of the agency
shall be in writing and shall be trans-
mitted to the agent by certified mail,
return receipt requested, along with a
copy of the report of findings and rec-
ommendations of the administrative
judge.

(3) When the agency’s final decision
is to reject or modify the findings and
recommendations of the administra-
tive judge, the decision shall contain
specific reasons for the agency’s ac-
tion.

(4) If the agency has not issued a
final decision with 60 days of its receipt
of the administrative judge’s report of
findings and recommendations, those
findings and recommendations shall
become the final decision. The agency
shall transmit the final decision to the
agent within five days of the expiration
of the 60-day period.

(5) The final decision of the agency
shall require any relief authorized by
law and determined to be necessary or
desirable to resolve the issue of dis-
crimination.

(6) A final decision on a class com-
plaint shall, subject to subpart D of
this part, be binding on all members of
the class and the agency.

(7) The final decision shall inform the
agent of the right to appeal or to file a
civil action in accordance with subpart
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D of this part and of the applicable
time limits.

(k) Notification of decision. The agency
shall notify class members of the final
decision and relief awarded, if any,
through the same media employed to
give notice of the existence of the class
complaint. The notice, where appro-
priate, shall include information con-
cerning the rights of class members to
seek individual relief, and of the proce-
dures to be followed. Notice shall be
given by the agency within 10 days of
the transmittal of its final decision to
the agent.

(1) Relief for individual class members.
(1) When discrimination is found, an
agency must eliminate or modify the
employment policy or practice out of
which the complaint arose and provide
individual relief, including an award of
attorney’s fees and costs, to the agent
in accordance with §1614.501.

(2) When class-wide discrimination is
not found, but it is found that the class
agent is a victim of discrimination,
§1614.501 shall apply. The agency shall
also, within 60 days of the issuance of
the final decision finding no class-wide
discrimination, issue the acknowledge-
ment of receipt of an individual com-
plaint as required by §1614.106(d) and
process in accordance with the provi-
sions of subpart A of this part, each in-
dividual complaint that was subsumed
into the class complaint.

(3) When discrimination is found in
the final decision and a class member
believes that he or she is entitled to in-
dividual relief, the class member may
file a written claim with the head of
the agency or its EEO Director within
30 days of receipt of notification by the
agency of its final decision. Adminis-
trative judges shall retain jurisdiction
over the complaint in order to resolve
any disputed claims by class members.
The claim must include a specific, de-
tailed showing that the claimant is a
class member who was affected by the
discriminatory policy or practice, and
that this discriminatory action took
place within the period of time for
which the agency found class-wide dis-
crimination in its final decision. Where
a finding of discrimination against a
class has been made, there shall be a
presumption of discrimination as to
each member of the class. The agency
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must show by clear and convincing evi-
dence that any class member is not en-
titled to relief. The administrative
judge may hold a hearing or otherwise
supplement the record on a claim filed
by a class member. The agency or the
Commission may find class-wide dis-
crimination and order remedial action
for any policy or practice in existence
within 45 days of the agent’s initial
contact with the Counselor. Relief oth-
erwise consistent with this Part may
be ordered for the time the policy or
practice was in effect. The agency shall
issue a final decision on each such
claim within 90 days of filing. Such de-
cision must include a notice of the
right to file an appeal or a civil action
in accordance with subpart D of this
part and the applicable time limits.

[57 FR 12646, Apr. 10, 1992, as amended at 64
FR 37658, July 12, 1999]

Subpart C—Related Processes

§1614.301 Relationship to negotiated
grievance procedure.

(a) When a person is employed by an
agency subject to 5 U.S.C. 7121(d) and is
covered by a collective bargaining
agreement that permits allegations of
discrimination to be raised in a nego-
tiated grievance procedure, a person
wishing to file a complaint or a griev-
ance on a matter of alleged employ-
ment discrimination must elect to
raise the matter under either part 1614
or the negotiated grievance procedure,
but not both. An election to proceed
under this part is indicated only by the
filing of a written complaint; use of the
pre-complaint process as described in
§1614.105 does not constitute an elec-
tion for purposes of this section. An ag-
grieved employee who files a complaint
under this part may not thereafter file
a grievance on the same matter. An
election to proceed under a negotiated
grievance procedure is indicated by the
filing of a timely written grievance. An
aggrieved employee who files a griev-
ance with an agency whose negotiated
agreement permits the acceptance of
grievances which allege discrimination
may not thereafter file a complaint on
the same matter under this part 1614
irrespective of whether the agency has
informed the individual of the need to
elect or of whether the grievance has
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raised an issue of discrimination. Any
such complaint filed after a grievance
has been filed on the same matter shall
be dismissed without prejudice to the
complainant’s right to proceed through
the negotiated grievance procedure in-
cluding the right to appeal to the Com-
mission from a final decision as pro-
vided in subpart D of this part. The dis-
missal of such a complaint shall advise
the complainant of the obligation to
raise discrimination in the grievance
process and of the right to appeal the
final grievance decision to the Com-
mission.

(b) When a person is not covered by a
collective bargaining agreement that
permits allegations of discrimination
to be raised in a negotiated grievance
procedure, allegations of discrimina-
tion shall be processed as complaints
under this part.

(c) When a person is employed by an
agency not subject to 5 U.S.C 7121(d)
and is covered by a negotiated griev-
ance procedure, allegations of discrimi-
nation shall be processed as complaints
under this part, except that the time
limits for processing the complaint
contained in §1614.106 and for appeal to
the Commission contained in §1614.402
may be held in abeyance during proc-
essing of a grievance covering the same
matter as the complaint if the agency
notifies the complainant in writing
that the complaint will be held in
abeyance pursuant to this section.

§1614.302 Mixed case complaints.

(a) Definitions—(1) Mixed case com-
plaint. A mixed case complaint is a
complaint of employment discrimina-
tion filed with a Federal agency based
on race, color, religion, sex, national
origin, age or handicap related to or
stemming from an action that can be
appealed to the Merit Systems Protec-
tion Board (MSPB). The complaint
may contain only an allegation of em-
ployment discrimination or it may
contain additional allegations that the
MSPB has jurisdiction to address.

(2) Mixed case appeals. A mixed case
appeal is an appeal filed with the
MSPB that alleges that an appealable
agency action was effected, in whole or
in part, because of discrimination on
the basis of race, color, religion, sex,
national origin, handicap or age.

280



