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(2) Issue in writing a decision that 
differs from the decision of the MSPB 
to the extent that the Commission 
finds that, as a matter of law: 

(i) The decision of the MSPB con-
stitutes an incorrect interpretation of 
any provision of any law, rule, regula-
tion, or policy directive referred to in 5 
U.S.C. 7702(a)(1)(B); or 

(ii) The decision involving such pro-
vision is not supported by the evidence 
in the record as a whole. 

(d) In considering any decision of the 
MSPB, the Commission, pursuant to 5 
U.S.C. 7702(b)(4), may refer the case to 
the MSPB for the taking of additional 
evidence within such period as permits 
the Commission to make a decision 
within the 60-day period prescribed or 
provide on its own for the taking of ad-
ditional evidence to the extent the 
Commission considers it necessary to 
supplement the record. 

(e) Where the EEOC has differed with 
the decision of the MSPB under 
§ 1614.305(c)(2), the Commission shall 
refer the matter to the MSPB. 

§ 1614.306 Referral of case to Special 
Panel. 

If the MSPB reaffirms its decision 
under 5 CFR 1201.162(a)(2) with or with-
out modification, the matter shall be 
immediately certified to the Special 
Panel established pursuant to 5 U.S.C. 
7702(d). Upon certification, the Board 
shall, within five days (excluding Sat-
urdays, Sundays, and Federal holi-
days), transmit to the Chairman of the 
Special Panel and to the Chairman of 
the EEOC the administrative record in 
the proceeding including— 

(a) The factual record compiled under 
this section, which shall include a 
transcript of any hearing(s); 

(b) The decisions issued by the Board 
and the Commission under 5 U.S.C. 
7702; and 

(c) A transcript of oral arguments 
made, or legal brief(s) filed, before the 
Board and the Commission. 

§ 1614.307 Organization of Special 
Panel. 

(a) The Special Panel is composed of: 
(1) A Chairman appointed by the 

President with the advice and consent 
of the Senate, and whose term is 6 
years; 

(2) One member of the MSPB des-
ignated by the Chairman of the Board 
each time a panel is convened; and 

(3) One member of the EEOC des-
ignated by the Chairman of the Com-
mission each time a panel is convened. 

(b) Designation of Special Panel mem-
ber—(1) Time of designation. Within five 
days of certification of the case to the 
Special Panel, the Chairman of the 
MSPB and the Chairman of the EEOC 
shall each designate one member from 
their respective agencies to serve on 
the Special Panel. 

(2) Manner of designation. Letters of 
designation shall be served on the 
Chairman of the Special Panel and the 
parties to the appeal. 

§ 1614.308 Practices and procedures of 
the Special Panel. 

(a) Scope. The rules in this subpart 
apply to proceedings before the Special 
Panel. 

(b) Suspension of rules in this subpart. 
In the interest of expediting a decision, 
or for good cause shown, the Chairman 
of the Special Panel may, except where 
the rule in this subpart is required by 
statute, suspend the rules in this sub-
part on application of a party, or on his 
or her own motion, and may order pro-
ceedings in accordance with his or her 
direction. 

(c) Time limit for proceedings. Pursu-
ant to 5 U.S.C. 7702(d)(2)(A), the Special 
Panel shall issue a decision within 45 
days of the matter being certified to it. 

(d) Administrative assistance to Special 
Panel. (1) The MSPB and the EEOC 
shall provide the Panel with such rea-
sonable and necessary administrative 
resources as determined by the Chair-
man of the Special Panel. 

(2) Assistance shall include, but is 
not limited to, processing vouchers for 
pay and travel expenses. 

(3) The Board and the EEOC shall be 
responsible for all administrative costs 
incurred by the Special Panel and, to 
the extent practicable, shall equally di-
vide the costs of providing such admin-
istrative assistance. The Chairman of 
the Special Panel shall resolve the 
manner in which costs are divided in 
the event of a disagreement between 
the Board and the EEOC. 

(e) Maintenance of the official record. 
The Board shall maintain the official 
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