Equal Employment Opportunity Comm.

Subpart D—Appeals and Civil
Actions

§1614.401 Appeals to the Commission.

(@) A complainant may appeal an
agency’s final action or dismissal of a
complaint.

(b) An agency may appeal as provided
in §1614.110(a).

(c) A class agent or an agency may
appeal an administrative judge’s deci-
sion accepting or dismissing all or part
of a class complaint; a class agent may
appeal a final decision on a class com-
plaint; a class member may appeal a
final decision on a claim for individual
relief under a class complaint; and a
class member, a class agent or an agen-
cy may appeal a final decision on a pe-
tition pursuant to §1614.204(g)(4).

(d) A grievant may appeal the final
decision of the agency, the arbitrator
or the Federal Labor Relations Author-
ity (FLRA) on the grievance when an
issue of employment discrimination
was raised in a negotiated grievance
procedure that permits such issues to
be raised. A grievant may not appeal
under this part, however, when the
matter initially raised in the nego-
tiated grievance procedure is still on-
going in that process, is in arbitration,
is before the FLRA, is appealable to
the MSPB or if 5 U.S.C. 7121(d) is inap-
plicable to the involved agency.

(e) A complainant, agent or indi-
vidual class claimant may appeal to
the Commission an agency’s alleged
noncompliance with a settlement
agreement or final decision in accord-
ance with §1614.504.

[57 FR 12646, Apr. 10, 1992, as amended at 64
FR 37659, July 12, 1999]

§1614.402 Time for appeals to the
Commission.

(a) Appeals described in §1614.401(a)
and (c) must be filed within 30 days of
receipt of the dismissal, final action or
decision. Appeals described in
§1614.401(b) must be filed within 40 days
of receipt of the hearing file and deci-
sion. Where a complainant has notified
the EEO Director of alleged noncompli-
ance with a settlement agreement in
accordance with §1614.504, the com-
plainant may file an appeal 35 days
after service of the allegations of non-
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compliance, but no later than 30 days
after receipt of an agency’s determina-
tion.

(b) If the complainant is represented
by an attorney of record, then the 30-
day time period provided in paragraph
(a) of this section within which to ap-
peal shall be calculated from the re-
ceipt of the required document by the
attorney. In all other instances, the
time within which to appeal shall be
calculated from the receipt of the re-
quired document by the complainant.

[57 FR 12646, Apr. 10, 1992, as amended at 64
FR 37659, July 12, 1999]

§1614.403 How to appeal.

(a) The complainant, agency, agent,
grievant or individual class claimant
(hereinafter appellant) must file an ap-
peal with the Director, Office of Fed-
eral Operations, Equal Employment
Opportunity Commission, at P.O. Box
19848, Washington, DC 20036, or by per-
sonal delivery or facsimile. The appel-
lant should use EEOC Form 573, Notice
of Appeal/Petition, and should indicate
what is being appealed.

(b) The appellant shall furnish a copy
of the appeal to the opposing party at
the same time it is filed with the Com-
mission. In or attached to the appeal to
the Commission, the appellant must
certify the date and method by which
service was made on the opposing
party.

(c) If an appellant does not file an ap-
peal within the time limits of this sub-
part, the appeal shall be dismissed by
the Commission as untimely.

(d) Any statement or brief on behalf
of a complainant in support of the ap-
peal must be submitted to the Office of
Federal Operations within 30 days of
filing the notice of appeal. Any state-
ment or brief on behalf of the agency in
support of its appeal must be sub-
mitted to the Office of Federal Oper-
ations within 20 days of filing the no-
tice of appeal. The Office of Federal
Operations will accept statements or
briefs in support of an appeal by fac-
simile transmittal, provided they are
no more than 10 pages long.

(e) The agency must submit the com-
plaint file to the Office of Federal Op-
erations within 30 days of initial notifi-
cation that the complainant has filed
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an appeal or within 30 days of submis-
sion of an appeal by the agency.

(f) Any statement or brief in opposi-
tion to an appeal must be submitted to
the Commission and served on the op-
posing party within 30 days of receipt
of the statement or brief supporting
the appeal, or, if no statement or brief
supporting the appeal is filed, within 60
days of receipt of the appeal. The Of-
fice of Federal Operations will accept
statements or briefs in opposition to an
appeal by facsimile provided they are
no more than 10 pages long.

[64 FR 37659, July 12, 1999]

§1614.404 Appellate procedure.

(a) On behalf of the Commission, the
Office of Federal Operations shall re-
view the complaint file and all written
statements and briefs from either
party. The Commission may supple-
ment the record by an exchange of let-
ters or memoranda, investigation, re-
mand to the agency or other proce-
dures.

(b) If the Office of Federal Operations
requests information from one or both
of the parties to supplement the
record, each party providing informa-
tion shall send a copy of the informa-
tion to the other party.

() When either party to an appeal
fails without good cause shown to com-
ply with the requirements of this sec-
tion or to respond fully and in timely
fashion to requests for information, the
Office of Federal Operations shall, in
appropriate circumstances:

(1) Draw an adverse inference that
the requested information would have
reflected unfavorably on the party re-
fusing to provide the requested infor-
mation;

(2) Consider the matters to which the
requested information or testimony
pertains to be established in favor of
the opposing party;

(3) Issue a decision fully or partially
in favor of the opposing party; or

(4) Take such other actions as appro-
priate.

[57 FR 12646, Apr. 10, 1992, as amended at 64
FR 37659, July 12, 1999]
§1614.405 Decisions on appeals.

(a) The Office of Federal Operations,
on behalf of the Commission, shall
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issue a written decision setting forth
its reasons for the decision. The Com-
mission shall dismiss appeals in ac-
cordance with §§1614.107, 1614.403(c) and
1614.410. The decision shall be based on
the preponderance of the evidence. The
decision on an appeal from an agency’s
final action shall be based on a de novo
review, except that the review of the
factual findings in a decision by an ad-
ministrative judge issued pursuant to
§1614.109(i) shall be based on a substan-
tial evidence standard of review. If the
decision contains a finding of discrimi-
nation, appropriate remedy(ies) shall
be included and, where appropriate, the
entitlement to interest, attorney’s fees
or costs shall be indicated. The deci-
sion shall reflect the date of its
issuance, inform the complainant of his
or her or her civil action rights, and be
transmitted to the complainant and
the agency by first class mail.

(b) A decision issued under paragraph
(a) of this section is final within the
meaning of §1614.407 unless the Com-
mission reconsiders the case. A party
may request reconsideration within 30
days of receipt of a decision of the
Commission, which the Commission in
its discretion may grant, if the party
demonstrates that:

(1) The appellate decision involved a
clearly erroneous interpretation of ma-
terial fact or law; or

(2) The decision will have a substan-
tial impact on the policies, practices or
operations of the agency.

[57 FR 12646, Apr. 10, 1992, as amended at 64
FR 37659, July 12, 1999]

§1614.406 Time limits. [Reserved]

§1614.407 Civil action: Title VII, Age
Discrimination in Employment Act
and Rehabilitation Act.

A complainant who has filed an indi-
vidual complaint, an agent who has
filed a class complaint or a claimant
who has filed a claim for individual re-
lief pursuant to a class complaint is
authorized under title VII, the ADEA
and the Rehabilitation Act to file a
civil action in an appropriate United
States District Court:

(a) Within 90 days of receipt of the
final action on an individual or class
complaint if no appeal has been filed;
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