§1630.15

activities, including voluntary medical
histories, which are part of an em-
ployee health program available to em-
ployees at the work site.

(1) Information obtained under para-
graph (d) of this section regarding the
medical condition or history of any
employee shall be collected and main-
tained on separate forms and in sepa-
rate medical files and be treated as a
confidential medical record, except
that:

(i) Supervisors and managers may be
informed regarding necessary restric-
tions on the work or duties of the em-
ployee and necessary accommodations;

(ii) First aid and safety personnel
may be informed, when appropriate, if
the disability might require emergency
treatment; and

(iii) Government officials inves-
tigating compliance with this part
shall be provided relevant information
on request.

(2) Information obtained under para-
graph (d) of this section regarding the
medical condition or history of any
employee shall not be used for any pur-
pose inconsistent with this part.

§1630.15

Defenses to an allegation of discrimi-
nation under this part may include,
but are not limited to, the following:

(a) Disparate treatment charges. It may
be a defense to a charge of disparate
treatment brought under §§1630.4
through 1630.8 and 1630.11 through
1630.12 that the challenged action is
justified by a legitimate, nondiscrim-
inatory reason.

(b) Charges of discriminatory applica-
tion of selection criteria—(1) In general.
It may be a defense to a charge of dis-
crimination, as described in §1630.10,
that an alleged application of quali-
fication standards, tests, or selection
criteria that screens out or tends to
screen out or otherwise denies a job or
benefit to an individual with a dis-
ability has been shown to be job-re-
lated and consistent with business ne-
cessity, and such performance cannot
be accomplished with reasonable ac-
commodation, as required in this part.

(2) Direct threat as a qualification
standard. The term “qualification
standard” may include a requirement
that an individual shall not pose a di-

Defenses.

29 CFR Ch. XIV (7-1-04 Edition)

rect threat to the health or safety of
the individual or others in the work-
place. (See §1630.2(r) defining direct
threat.)

(c) Other disparate impact charges. It
may be a defense to a charge of dis-
crimination brought under this part
that a uniformly applied standard, cri-
terion, or policy has a disparate impact
on an individual with a disability or a
class of individuals with disabilities
that the challenged standard, criterion
or policy has been shown to be job-re-
lated and consistent with business ne-
cessity, and such performance cannot
be accomplished with reasonable ac-
commodation, as required in this part.

(d) Charges of not making reasonable
accommodation. It may be a defense to a
charge of discrimination, as described
in §1630.9, that a requested or nec-
essary accommodation would impose
an undue hardship on the operation of
the covered entity’s business.

(e) Conflict with other Federal laws. It
may be a defense to a charge of dis-
crimination under this part that a
challenged action is required or neces-
sitated by another Federal law or regu-
lation, or that another Federal law or
regulation prohibits an action (includ-
ing the provision of a particular rea-
sonable accommodation) that would
otherwise be required by this part.

(f) Additional defenses. It may be a de-
fense to a charge of discrimination
under this part that the alleged dis-
criminatory action is specifically per-
mitted by §1630.14 or §1630.16.

§1630.16 Specific activities permitted.

(a) Religious entities. A religious cor-
poration, association, educational in-
stitution, or society is permitted to
give preference in employment to indi-
viduals of a particular religion to per-
form work connected with the carrying
on by that corporation, association,
educational institution, or society of
its activities. A religious entity may
require that all applicants and employ-
ees conform to the religious tenets of
such organization. However, a religious
entity may not discriminate against a
qualified individual, who satisfies the
permitted religious criteria, because of
his or her disability.

(b) Regulation of alcohol and drugs. A
covered entity:
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