§1955.41

§1955.41 Decision of the administra-
tive law judge.

(a) Within 30 days after receipt of no-
tice that the transcript of the testi-
mony has been filed with the adminis-
trative law judge, or such additional
time as the administrative law judge
may allow, each party may file with
the administrative law judge proposed
findings of fact, conclusions of law, and
rules or orders, together with a sup-
porting brief expressing the reasons for
such proposals. Such proposals and
brief shall be served on all other par-
ties and shall refer to all portions of
the record and to all authorities relied
upon in support of each proposal.

(b)(1) Within a reasonable time after
the time allowed for the filing of pro-
posed findings of fact, conclusions of
law, and rules or orders, the adminis-
trative law judge shall make and serve
upon each party his initial decision
which shall become final upon the 30th
day after service thereof unless excep-
tions are filed thereto.

(2) The decision of the administrative
law judge shall be based solely upon
substantial evidence on the record as a
whole and shall state all facts offi-
cially noticed and relied upon. The de-
cision of the administrative law judge
shall include:

(i) A statement of the findings of fact
and conclusions of law, with reasons
and bases therefor upon each material
issue of fact, law, or discretion pre-
sented on the record;

(ii) Reference to any material fact
based on official notice; and

(iii) The appropriate rule, order, re-
lief, or denial thereof.

§1955.42 Exceptions.

(a) Within 30 days after service of the
decision of the administrative Ilaw
judge, any party may file with the Sec-
retary written exceptions thereto with
supporting reasons. Such exceptions
shall refer to the specific findings of
fact, conclusions of law, or terms of the
rule or order excepted to; and shall
suggest corrected findings of fact, con-
clusions of law, or terms of the rule or
order referencing the specific pages of
the transcript relevant to the sugges-
tions. Requests for extension of time to
file exceptions may be granted if the
requests are received by the Secretary
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no later than 25 days after service of
the decision.

(b) If any timely exceptions are filed,
the Secretary may set a time for filing
any response to the exceptions with
supporting reasons. All exceptions and
responses thereto shall be served on all
the parties.

§1955.43 Transmission of the record.

If exceptions are filed, the Secretary
shall request the administrative law
judge to transmit the record of the pro-
ceeding to the Secretary for review.
The record shall include the State
plan; a copy of the Assistant Sec-
retary’s notice of proposed withdrawal;
the State’s statement of items in con-
tention; the notice of the hearing if
any; any motions and requests filed in
written form and rulings thereon; the
transcript of the testimony taken at
the hearing, together with any docu-
ments or papers filed in connection
with the preliminary conference and
the hearing itself; such proposed find-
ings of fact, conclusions of law, rules or
orders, and supporting reasons as may
have been filed; the administrative law
judge’s decision; and such exceptions,
responses, and briefs in support thereof
as may have been filed in the pro-
ceedings.

§1955.44 Final decision.

(a) After review of any exceptions,
together with the record references and
authorities cited in support thereof,
the Secretary shall issue a final deci-
sion ruling upon each exception and ob-
jection filed. The final decision may af-
firm, modify, or set aside in whole or in
part the findings, conclusions, and the
rule or order contained in the decision
of the administrative law judge. The
final decision shall also include ref-
erence to any material fact based on
official notice.

(b) The Secretary’s final decision
shall be served upon all the parties and
shall become final upon the 30th day
after service thereof unless the Sec-
retary grants a stay pending judicial
review.

§1955.45 Effect of appeal of adminis-
trative law judge’s decision.

An administrative law judge’s deci-
sion shall be stayed pending a decision

142



Occupational Safety and Health Admin., Labor

on appeal to the Secretary. If there are
no exceptions filed to the decisions of
the administrative law judge, the ad-
ministrative law judge’s decision shall
be published in the FEDERAL REGISTER
as a final decision and served upon the
parties.

§1955.46 Finality for purposes of judi-
cial review.

Only a final decision by the Sec-
retary under §1955.44 shall be deemed
final agency action for purposes of ju-
dicial review. A decision of an adminis-
trative law judge which becomes final
for lack of appeal is not deemed final
agency action for purposes of 5 U.S.C.
704.

§1955.47 Judicial review.

The State may obtain judicial review
of a decision by the Secretary in ac-
cordance with section 18(g) of the Act.
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2002).

SOURCE: 41 FR 12429, Mar. 4, 1977, unless
otherwise noted.

Subpart A—General

§1956.1 Purpose and scope.

(@) This part sets forth procedures
and requirements for approval, contin-
ued evaluation, and operation of State
plans submitted under section 18 of the
Occupational Safety and Health Act of
1970 (29 U.S.C. 667) (hereinafter called
the Act) for the development and en-
forcement of State standards applica-
ble to State and local government em-
ployees in States without approved pri-
vate employee plans. Although section
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