Occupational Safety and Health Admin., Labor

not ordinarily investigate complaints
which are determined to be untimely.

(e) Relationship to section 11(c) com-
plaints. A complaint filed by an em-
ployee within thirty days of the alleged
violation or otherwise timely filed pur-
suant to section 11(c) of the OSHA Act,
which alleges discrimination relating
to safety or health, shall be deemed to
be a complaint filed under both section
405 and section 11(c). Normal proce-
dures for investigations under both sec-
tions will be followed, except as other-
wise provided.

(f) Upon receipt of a valid complaint,
OSHA shall notify the named person of
the filing of the complaint by pro-
viding a copy of the complaint, sani-
tized to protect witness confidentiality
if necessary, and shall also notify the
named person of his or her rights under
29 CFR 1978.103 (b) and (c).

§1978.103 Investigation.

(a) OSHA shall investigate and gath-
er data concerning the case as it deems
appropriate.

(b) Within twenty days of his or her
receipt of the complaint the named
person may submit to OSHA a written
statement and any affidavits or docu-
ments explaining or defending his or
her position. Within the same twenty
days the named person may request a
meeting with OSHA to present his or
her position. The meeting will be held
before the issuance of any findings or
preliminary order. At the meeting the
named person may be accompanied by
counsel and by any persons with infor-
mation relating to the complaint, who
may make statements concerning the
case. At such meeting OSHA may
present additional allegations of viola-
tions which may have been discovered
in the course of its investigation.

(c) If, on the basis of information
gathered under paragraphs (a) and (b)
of this section, OSHA has reasonable
cause to believe that the named person
has violated the Act and that tem-
porary reinstatement is warranted,
prior to the issuance of findings and
preliminary order as provided for in
§1978.104, OSHA shall again contact the
named person to give him or her notice
of the substance of the relevant evi-
dence supporting the complainant’s al-
legations as developed during the

§1978.104

course of the investigation. The named
person shall be given the opportunity
to submit a written response, to meet
with the investigators and to present
statements from rebuttal witnesses.
The named person shall present this re-
buttal evidence within five days of
OSHA'’s notification pursuant to this
subsection, or as soon thereafter as
OSHA and the named person can agree,
if the interests of justice so require.

§1978.104 Issuance of findings
preliminary orders.

and

(a) After considering all the relevant
information collected during the inves-
tigation, the Assistant Secretary will
issue, within sixty days of the filing of
the complaint, written findings as to
whether there is reasonable cause to
believe that the named person or oth-
ers have discriminated against the
complainant in violation of section 405
(@) or (b). If the Assistant Secretary
concludes that there is reasonable
cause to believe that a violation has
occurred, he shall accompany his find-
ings with a preliminary order providing
the relief prescribed in section
405(c)(2)(B). Such order will include,
where appropriate, a requirement that
the named person abate the violation;
reinstatement of the complainant to
his or her former position, together
with the compensation (including back
pay), terms, conditions and privileges
of the complainant’s employment; and
payment of compensatory damages. At
the complainant’s request the order
may also assess against the named
party the complainant’s costs and ex-
penses (including attorney’s fees) rea-
sonably incurred in filing the com-
plaint.

(b) The findings and the preliminary
order shall be sent by certified mail,
return receipt requested, to all parties
of record. The letter accompanying the
findings and order shall inform the par-
ties of the right to object to the find-
ings and/or the order and shall give the
address of the Chief Administrative
Law Judge. At the same time, the As-
sistant Secretary shall file with the
Chief Administrative Law Judge, U.S.
Department of Labor, the original com-
plaint and a copy of the findings and/or
order.
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