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offer may cause the Assistant Sec-
retary to decline the role of pros-
ecuting party. After the Assistant Sec-
retary has reviewed the offer and when 
he or she has decided to decline the 
role of prosecuting party, the Assistant 
Secretary shall immediately notify all 
parties of his or her decision in writing 
and, if the case is before the adminis-
trative law judge, or the Administra-
tive Review Board, United States De-
partment of Labor on review, a copy of 
the notice shall be sent to the appro-
priate official. Upon receipt of the As-
sistant Secretary’s notice, the parties 
shall assume the roles set forth in 
§ 1978.107(b). 

[53 FR 47681, Nov. 25, 1988, as amended at 61 
FR 19986, May 3, 1996]

MISCELLANEOUS PROVISIONS

§ 1978.112 Arbitration or other pro-
ceedings. 

(a) General. (1) An employee who files 
a complaint under section 405 of the 
Act may also pursue remedies under 
grievance arbitration proceedings in 
collective bargaining agreements. In 
addition, the complainant may concur-
rently resort to other agencies for re-
lief, such as the National Labor Rela-
tions Board. The Secretary’s jurisdic-
tion to entertain section 405 com-
plaints, to investigate, and to deter-
mine whether discrimination has oc-
curred, is independent of the jurisdic-
tion of other agencies or bodies. The 
Secretary may proceed with the inves-
tigation and the issuance of findings 
and orders regardless of the pendency 
of other proceedings. 

(2) However, the Secretary also rec-
ognizes the national policy favoring 
voluntary resolution of disputes under 
procedures in collective bargaining 
agreements. By the same token, due 
deference should be paid to the juris-
diction of other forums established to 
resolve disputes which may also be re-
lated to section 405 complaints. 

(3) Where complainant is in fact pur-
suing remedies other than those pro-
vided by section 405, the Secretary 
may, in his or her discretion, postpone 
a determination of the section 405 com-
plaint and defer to the results of such 
proceedings. 

(b) Postponement of determination. 
When a complaint is under investiga-
tion pursuant to § 1978.103, postpone-
ment of determination would be justi-
fied where the rights asserted in other 
proceedings are substantially the same 
as rights under section 405 and those 
proceedings are not likely to violate 
rights guaranteed by section 405. The 
factual issues in such proceedings must 
be substantially the same as those 
raised by a section 405 complaint, and 
the forum hearing the matter must 
have the power to determine the ulti-
mate issue of discrimination. 

(c) Deferral to outcome of other pro-
ceedings. A determination to defer to 
the outcome of other proceedings initi-
ated by a complainant must nec-
essarily be made on a case-by-case 
basis, after careful scrutiny of all 
available information. Before the As-
sistant Secretary or the Secretary de-
fers to the results of other proceedings, 
it must be clear that those proceedings 
dealt adequately with all factual 
issues, that the proceedings were fair, 
regular, and free of procedural infir-
mities, and that the outcome of the 
proceedings was not repugnant to the 
purpose and policy of the Act. In this 
regard, if such other actions initiated 
by a complainant are dismissed with-
out adjudicatory hearing thereof, such 
dismissal will not ordinarily be re-
garded as determinative of the section 
405 complaint.

§ 1978.113 Judicial enforcement. 

Whenever any person has failed to 
comply with a preliminary order of re-
instatement or a final order or the 
terms of a settlement agreement, the 
Secretary may file a civil action seek-
ing enforcement of the order in the 
United States district court for the dis-
trict in which the violation was found 
to occur.

§ 1978.114 Statutory time periods. 

The time requirements imposed on 
the Secretary by these regulations are 
directory in nature. While every effort 
will be made to meet these require-
ments, there may be instances when it 
is not possible to meet these require-
ments. Failure to meet these require-
ments does not invalidate any action 
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by the Assistant Secretary or Sec-
retary under section 405.

§ 1978.115 Special circumstances; 
waiver of rules. 

In special circumstances not con-
templated by the provisions of these 
rules, or for good cause shown, the 
judge or the Secretary on review may, 
upon application, after three days no-
tice to all parties and intervenors, 
waive any rule or issue such orders as 
justice or the administration of section 
405 requires.

PART 1979—PROCEDURES FOR THE 
HANDLING OF DISCRIMINATION 
COMPLAINTS UNDER SECTION 
519 OF THE WENDELL H. FORD 
AVIATION INVESTMENT AND RE-
FORM ACT FOR THE 21ST CEN-
TURY

Subpart A—Complaints, Investigations, 
Findings and Preliminary Orders

Sec.
1979.100 Purpose and scope. 
1979.101 Definitions. 
1979.102 Obligations and prohibited acts. 
1979.103 Filing of discrimination complaint. 
1979.104 Investigation. 
1979.105 Issuance of findings and prelimi-

nary orders.

Subpart B—Litigation

1979.106 Objections to the findings and the 
preliminary order and request for a hear-
ing. 

1979.107 Hearings. 
1979.108 Role of Federal agencies. 
1979.109 Decision and orders of the adminis-

trative law judge. 
1979.110 Decision and orders of the Adminis-

trative Review Board.

Subpart C—Miscellaneous Provisions

1979.111 Withdrawal of complaints, objec-
tions, and findings; settlement. 

1979.112 Judicial review. 
1979.113 Judicial enforcement. 
1979.114 Special circumstances; waiver of 

rules.

AUTHORITY: 49 U.S.C. 42121; Secretary of 
Labor’s Order 5–2002, 67 FR 65008 (October 22, 
2002).

SOURCE: 68 FR 14107, Mar. 21, 2003, unless 
otherwise noted.

Subpart A—Complaints, Investiga-
tions, Findings and Preliminary 
Orders

§ 1979.100 Purpose and scope. 
(a) This part implements procedures 

under section 519 of the Wendell H. 
Ford Aviation Investment and Reform 
Act for the 21st Century, 49 U.S.C. 42121 
(‘‘AIR21’’), which provides for employee 
protection from discrimination by air 
carriers or contractors or subcontrac-
tors of air carriers because the em-
ployee has engaged in protected activ-
ity pertaining to a violation or alleged 
violation of any order, regulation, or 
standard of the Federal Aviation Ad-
ministration or any other provision of 
Federal law relating to air carrier safe-
ty. 

(b) This part establishes procedures 
pursuant to AIR21 for the expeditious 
handling of discrimination complaints 
made by employees, or by persons act-
ing on their behalf. These rules, to-
gether with those rules codified at 29 
CFR part 18, set forth the procedures 
for submission of complaints under 
AIR21, investigations, issuance of find-
ings and preliminary orders, objections 
to findings and orders, litigation before 
administrative law judges, post-hear-
ing administrative review, and with-
drawals and settlements.

§ 1979.101 Definitions. 
Act or AIR21 means section 519 of the 

Wendell H. Ford Aviation Investment 
and Reform Act for the 21st Century, 
Public Law 106–181, April 5, 2000, 49 
U.S.C. 42121. 

Air carrier means a citizen of the 
United States undertaking by any 
means, directly or indirectly, to pro-
vide air transportation. 

Assistant Secretary means the Assist-
ant Secretary of Labor for Occupa-
tional Safety and Health or the person 
or persons to whom he or she delegates 
authority under the Act. 

Complainant means the employee who 
filed a complaint under the Act or on 
whose behalf a complaint was filed. 

Contractor means a company that 
performs safety-sensitive functions by 
contract for an air carrier. 

Employee means an individual pres-
ently or formerly working for an air 
carrier or contractor or subcontractor 
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