Occupational Safety and Health Review Commission

present, shall be retained by the Com-
mission as part of the transcript, re-
cording or minutes of the meeting de-
scribed in §2203.7.

§2203.7 Transcripts, recordings and

minutes of closed meetings.

(a) Record of meeting. The Commission
will make a complete transcript or
electronic recording adequate to record
fully the proceedings of each meeting,
or portion of a meeting, closed to the
public. However, if all or part of a
meeting is closed under paragraph
(b)(8), (9)(i) or (10) of §2203.3, the Com-
mission shall maintain either such a
transcript or recording, or a set of min-
utes. Such minutes will fully and clear-
ly describe all matters discussed and
will provide a full and accurate sum-
mary of any actions taken, and the
reasons for the actions. The minutes
will also include a description of each
of the views expressed on any item and
a record of any roll call vote (reflecting
the vote of each Commissioner on the
question). In addition, the minutes will
identify all documents considered in
connection with any action.

(b) Public access to records. The Com-
mission will make promptly available
to the public, at its national office, the
transcript, electronic recording, or
minutes of the discussion of any item
on the agenda, or of any testimony of
any witness received at the meeting,
except for such item or items of such
discussion or testimony as the Com-
mission determines to contain infor-
mation which may be withheld under
§2203.3(b). Copies of the transcript, the
minutes, or a transcription of the re-
cording disclosing the identity of each
speaker, with the deletions noted in
the preceding sentence, will be fur-
nished to any person at the actual cost
of duplication or transcription. Re-
quests to inspect or to have copies
made of any transcript, electronic re-
cording or set of minutes of any meet-
ing, or any item(s) on the agenda of
any meeting, should be made in writing
to the General Counsel at the Office of
the General Counsel, Occupational
Safety and Health Review Commission,
Room 941, One Lafayette Centre, 1120-
20th Street NW., Washington, DC 20036-
3419. The request should identify the
time, date, and place of the meeting
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and briefly describe the items sought.
The Commission will maintain a com-
plete verbatim copy of the transcript, a
complete copy of the minutes, or a
complete electronic recording of each
closed meeting, or closed portion of a
meeting, for a period of at least two
years after the meeting, or until one
year after the conclusion of any Com-
mission proceeding with respect to
which all or part of the meeting was
held, whichever occurs later.

[50 FR 51679, Dec. 19, 1985, as amended at 58
FR 26066, Apr. 30, 1993]
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§2204.101

EDITORIAL NOTE: Nomenclature changes to
part 2204 appear at 62 FR 59569, Nov. 4, 1997.

Subpart A—General Provisions

§2204.101 Purpose of these rules.

The Equal Access to Justice Act, 5
U.S.C. 504, provides for the award of at-
torney or agent fees and other expenses
to eligible individuals and entities who
are parties to certain administrative
proceedings (called ‘‘adversary adju-
dications’) before the Occupational
Safety and Health Review Commission.
An eligible party may receive an award
when it prevails over the Secretary of
Labor, unless the Secretary’s position
in the proceeding was substantially
justified or special circumstances
make an award unjust. The rules in
this part describe the parties eligible
for awards and the proceedings that are
covered. They also explain how to
apply for awards and the procedures
and standards that the Commission
uses to make awards.

[46 FR 48080, Sept. 30, 1981, as amended at 52
FR 5456, Feb. 23, 1987]

§2204.102 Definitions.

For the purposes of this part,

(a) The term agent means any person
other than an attorney who represents
a party in a proceeding before the Com-
mission pursuant to §2200.22;

(b) The term Commission means the
Occupational Safety and Health Re-
view Commission;

(c) The term EAJA means the Equal
Access to Justice Act, 5 U.S.C. 504.

(d) The term judge means an adminis-
trative law judge appointed by the
Commission under 29 U.S.C. 661(i);

(e) The term OSH Act means the Oc-
cupational Safety and Health Act of
1970, 29 U.S.C. 651-678;

(f) The term Secretary means the Sec-
retary of Labor.

[46 FR 48080, Sept. 30, 1981, as amended at 52
FR 5456, Feb. 23, 1987]

§2204.103 When the EAJA applies.

The EAJA applies to adversary adju-
dications before the Commission pend-
ing or commenced on or after August 5,
1985. The EAJA also applies to adver-
sary adjudications commenced on or
before October 1, 1984, and finally dis-

29 CFR Ch. XX (7-1-04 Edition)

posed of before August 5, 1985, if an ap-
plication for an award of fees and ex-
penses, as described in subpart B of
these rules, has been filed with the
Commission within 30 days after Au-
gust 5, 1985.

[52 FR 5456, Feb. 23, 1987]

§2204.104 Proceedings covered.

The EAJA applies to adversary adju-
dications before the Commission.
These are adjudications under 5 U.S.C.
554 and 29 U.S.C. 659(c) in which the po-
sition of the Secretary is represented
by an attorney or other representative.
The types of proceedings covered are
the following proceedings under section
10(c), 29 U.S.C. 659(c), of the OSH Act:

(a) Contests of citations, notifica-
tions, penalties, or abatement periods
by an employer;

(b) Contests of abatement periods by
an affected employee or authorized em-
ployee representative; and

(c) Petitions for modification of the
abatement periods by an employer.

§2204.105 Eligibility of applicants.

(a) To be eligible for an award of at-
torney or agent fees and other expenses
under the EAJA, the applicant must be
a party to the adversary adjudication.
The term “‘party”’ is defined in 5 U.S.C.
551(3). The applicant must show that it
satisfies the conditions of eligibility
set out in this subpart and subpart B.

(b) The types of eligible applicants
are as follows:

(1) The sole owner of an unincor-
porated business who has a net worth
of not more than $7 million, including
both personal and business interest,
and employs not more than 500 employ-
ees;

(2) A charitable or other tax-exempt
organization described in section
501(c)(3) of the Internal Revenue Code
(26 U.S.C. 501(c)(3)) with not more than
500 employees;

(3) A cooperative association as de-
fined in section 15(a) of the Agricul-
tural Marketing Act (12 U.S.C. 1141j(a))
with not more than 500 employees;

(4) Any other partnership, corpora-
tion, association, unit of local govern-
ment, or public or private organization
that has a net worth of not more than
$7 million and employs not more than
500 employees; and
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