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employer’s board of directors or share-
holders, if required), even though no
amounts had been contributed under
the plan, and

(B) The plan has not been termi-
nated; or

(if)(A) There was a legally enforce-
able agreement to establish such a plan
signed by the employers and the em-
ployee organization, and

(B) The contributions to be made to
the plan were set forth in the agree-
ment.

(iii) If a plan was in existence within
the meaning of paragraph (b)(2)(i) or
(ii) of this section, any other plan with
which such existing plan is merged or
consolidated shall also be considered to
be in existence.

(c) Plans not in existence before the ef-
fective date. In addition to the provi-
sions of section 3(37)(A)(i)-(iv) of the
Act, a multiemployer plan established
on or after September 2, 1974, must
meet the requirement that it was es-
tablished for a substantial business
purpose. A substantial business pur-
pose includes the interest of a labor or-
ganization in securing an employee
benefit plan for its members. The fol-
lowing factors are relevant in deter-
mining whether a substantial business
purpose existed for the establishment
of a plan; any single factor may be suf-
ficient to constitute a substantial busi-
ness purpose:

(1) The extent to which the plan is
maintained by a substantial number of
unaffiliated contributing employers
and covers a substantial portion of the
trade, craft or industry in terms of em-
ployees or a substantial number of the
employees in the trade, craft or indus-
try in a locality or geographic area;

(2) The extent to which the plan pro-
vides benefits more closely related to
years of service within the trade, craft
or industry rather than with an em-
ployer, reflecting the fact that an em-
ployee’s relationship with an employer
maintaining the plan is generally
short-term although service in the
trade, craft or industry is generally
long-term;

(3) The extent to which collective
bargaining takes place on matters
other than employee benefit plans be-
tween the employee organization and
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the employers maintaining the plan;
and

(4) The extent to which the adminis-
trative burden and expense of providing
benefits through single employer plans
would be greater than through a multi-
employer plan.

[40 FR 52008, Nov. 7, 1975]

§2510.3-40 Plans Established or Main-
tained Under or Pursuant to Collec-
tive Bargaining Agreements Under
Section 3(40)(A) of ERISA.

(a) Scope and purpose. Section 3(40)(A)
of the Employee Retirement Income
Security Act of 1974 (ERISA) provides
that the term “multiple employer wel-
fare arrangement” (MEWA) does not in-
clude an employee welfare benefit plan
that is established or maintained under
or pursuant to one or more agreements
that the Secretary of Labor (the Sec-
retary) finds to be collective bar-
gaining agreements. This section sets
forth criteria that represent a finding
by the Secretary whether an arrange-
ment is an employee welfare benefit
plan established or maintained under
or pursuant to one or more collective
bargaining agreements. A plan is estab-
lished or maintained under or pursuant
to collective bargaining if it meets the
criteria in this section. However, even
if an entity meets the criteria in this
section, it will not be an employee wel-
fare benefit plan established or main-
tained under or pursuant to a collec-
tive bargaining agreement if it comes
within the exclusions in the section.
Nothing in or pursuant to this section
shall constitute a finding for any pur-
pose other than the exception for plans
established or maintained under or
pursuant to one or more collective bar-
gaining agreements under section 3(40)
of ERISA. In a particular case where
there is an attempt to assert state ju-
risdiction or the application of state
law with respect to a plan or other ar-
rangement that allegedly is covered
under Title | of ERISA, the Secretary
has set forth a procedure for obtaining
individualized findings at 29 CFR part
2570, subpart H.

(b) General criteria. The Secretary
finds, for purposes of section 3(40) of
ERISA, that an employee welfare ben-
efit plan is “established or maintained
under or pursuant to one or more
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agreements which the Secretary finds
to be collective bargaining agreements”
for any plan year in which the plan
meets the criteria set forth in para-
graphs (b)(1), (2), (3), and (4) of this sec-
tion, and is not excluded under para-
graph (c) of this section.

(1) The entity is an employee welfare
benefit plan within the meaning of sec-
tion 3(1) of ERISA.

(2) At least 85% of the participants in
the plan are:

(1) Individuals employed under one or
more agreements meeting the criteria
of paragraph (b)(3) of this section,
under which contributions are made to
the plan, or pursuant to which cov-
erage under the plan is provided;

(ii) Retirees who either participated
in the plan at least five of the last 10
years preceding their retirement, or

(A) Are receiving benefits as partici-
pants under a multiemployer pension
benefit plan that is maintained under
the same agreements referred to in
paragraph (b)(3) of this section, and

(B) Have at least five years of service
or the equivalent under that multiem-
ployer pension benefit plan;

(iii) Participants on extended cov-
erage under the plan pursuant to the
requirements of a statute or court or
administrative agency decision, includ-
ing but not limited to the continuation
coverage requirements of the Consoli-
dated Omnibus Budget Reconciliation
Act of 1985, sections 601-609, 29 U.S.C.
1169, the Family and Medical Leave
Act, 29 U.S.C. 2601 et seq., the Uni-
formed Services Employment and Re-
employment Rights Act of 1994, 38
U.S.C. 4301 et seq., or the National
Labor Relations Act, 29 U.S.C. 158(a)(5);

(iv) Participants who were active
participants and whose coverage is oth-
erwise extended under the terms of the
plan, including but not limited to ex-
tension by reason of self-payment, hour
bank, long or short-term disability,
furlough, or temporary unemployment,
provided that the charge to the indi-
vidual for such extended coverage is no
more than the applicable premium
under section 604 of the Act;

(v) Participants whose coverage
under the plan is maintained pursuant
to a reciprocal agreement with one or
more other employee welfare benefit
plans that are established or main-
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tained under or pursuant to one or
more collective bargaining agreements
and that are multiemployer plans;

(vi) Individuals employed by:

(A) An employee organization that
sponsors, jointly sponsors, or is rep-
resented on the association, com-
mittee, joint board of trustees, or other
similar group of representatives of the
parties who sponsor the plan;

(B) The plan or associated trust fund;

(C) Other employee benefit plans or
trust funds to which contributions are
made pursuant to the same agreement
described in paragraph (b)(3) of this
section; or

(D) An employer association that is
the authorized employer representative
that actually engaged in the collective
bargaining that led to the agreement
that references the plan as described in
paragraph (b)(3) of this section;

(vii) Individuals who were employed
under an agreement described in para-
graph (b)(3) of this section, provided
that they are employed by one or more
employers that are parties to an agree-
ment described in paragraph (b)(3) and
are covered under the plan on terms
that are generally no more favorable
than those that apply to similarly situ-
ated individuals described in paragraph
(b)(2)(i) of this section;

(viii) Individuals (other than individ-
uals described in paragraph (b)(2)(i) of
this section) who are employed by em-
ployers that are bound by the terms of
an agreement described in paragraph
(b)(3) of this section and that employ
personnel covered by such agreement,
and who are covered under the plan on
terms that are generally no more fa-
vorable than those that apply to such
covered personnel. For this purpose,
such individuals in excess of 10% of the
total population of participants in the
plan are disregarded;

(ix) Individuals who are, or were for a
period of at least three years, employed
under one or more agreements between
or among one or more “carriers” (in-
cluding “carriers by air”) and one or
more “representatives” of employees for
collective bargaining purposes and as
defined by the Railway Labor Act, 45
U.S.C. 151 et seq., providing for such in-
dividuals’ current or subsequent par-
ticipation in the plan, or providing for
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contributions to be made to the plan
by such carriers; or

(x) Individuals who are licensed ma-
rine pilots operating in United States
ports as a state-regulated enterprise
and are covered under an employee
welfare benefit plan that meets the def-
inition of a qualified merchant marine
plan, as defined in section 415(b)(2)(F)
of the Internal Revenue Code (26
U.S.C)).

(3) The plan is incorporated or ref-
erenced in a written agreement be-
tween one or more employers and one
or more employee organizations, which
agreement, itself or together with
other agreements among the same par-
ties:

(i) Is the product of a bona fide collec-
tive bargaining relationship between
the employers and the employee orga-
nization(s);

(ii) Identifies employers and em-
ployee organization(s) that are parties
to and bound by the agreement;

(iii) lIdentifies the personnel, job clas-
sifications, and/or work jurisdiction
covered by the agreement;

(iv) Provides for terms and condi-
tions of employment in addition to
coverage under, or contributions to,
the plan; and

(v) Is not unilaterally terminable or
automatically terminated solely for
non-payment of benefits under, or con-
tributions to, the plan.

(4) For purposes of paragraph (b)(3)(i)
of this section, the following factors,
among others, are to be considered in
determining the existence of a bona
fide collective bargaining relationship.
In any proceeding initiated under 29
CFR part 2570 subpart H, the existence
of a bona fide collective bargaining re-
lationship under paragraph (b)(3)(i)
shall be presumed where at least four
of the factors set out in paragraphs
(b)(4)(1) through (viii) of this section
are established. In such a proceeding,
the Secretary may also consider
whether other objective or subjective
indicia of actual collective bargaining
and representation are present as set
out in paragraph (b)(4)(ix) of this sec-
tion.

(i) The agreement referred to in para-
graph (b)(3) of this section provides for
contributions to a labor-management
trust fund structured according to sec-
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tion 302(c)(5), (6), (7), (8), or (9) of the
Taft-Hartley Act, 29 U.S.C. 186(c)(5),
(6), (7), (8) or (9), or to a plan lawfully
negotiated under the Railway Labor
Act;

(i) The agreement referred to in
paragraph (b)(3) of this section requires
contributions by substantially all of
the participating employers to a multi-
employer pension plan that is struc-
tured in accordance with section 401 of
the Internal Revenue Code (26 U.S.C.)
and is either structured in accordance
with section 302(c)(5) of the Taft-Hart-
ley Act, 29 U.S.C. 186(c)(5), or is law-
fully negotiated under the Railway
Labor Act, and substantially all of the
active participants covered by the em-
ployee welfare benefit plan are also eli-
gible to become participants in that
pension plan;

(iii) The predominant employee orga-
nization that is a party to the agree-
ment referred to in paragraph (b)(3) of
this section has maintained a series of
agreements incorporating or ref-
erencing the plan since before January
1, 1983;

(iv) The predominant employee orga-
nization that is a party to the agree-
ment referred to in paragraph (b)(3) of
this section has been a national or
international union, or a federation of
national and international unions, or
has been affiliated with such a union or
federation, since before January 1, 1983;

(v) A court, government agency, or
other third-party adjudicatory tribunal
has determined, in a contested or ad-
versary proceeding, or in a govern-
ment-supervised election, that the pre-
dominant employee organization that
is a party to the agreement described
in paragraph (b)(3) of this section is the
lawfully recognized or designated col-
lective bargaining representative with
respect to one or more bargaining units
of personnel covered by such agree-
ment;

(vi) Employers who are parties to the
agreement described in paragraph (b)(3)
of this section pay at least 75% of the
premiums or contributions required for
the coverage of active participants
under the plan or, in the case of a re-
tiree-only plan, the employers pay at
least 75% of the premiums or contribu-
tions required for the coverage of the
retirees. For this purpose, coverage
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under the plan for dental or vision
care, coverage for excepted benefits
under 29 CFR 2590.732(b), and amounts
paid by participants and beneficiaries
as co-payments or deductibles in ac-
cordance with the terms of the plan are
disregarded;

(vii) The predominant employee or-
ganization that is a party to the agree-
ment described in paragraph (b)(3) of
this section provides, sponsors, or
jointly sponsors a hiring hall(s) and/or
a state-certified apprenticeship pro-
gram(s) that provides services that are
available to substantially all active
participants covered by the plan;

(viii) The agreement described in
paragraph (b)(3) of this section has
been determined to be a bona fide col-
lective bargaining agreement for pur-
poses of establishing the prevailing
practices with respect to wages and
supplements in a locality, pursuant to
a prevailing wage statute of any state
or the District of Columbia.

(ix) There are other objective or sub-
jective indicia of actual collective bar-
gaining and representation, such as
that arm’s-length negotiations oc-
curred between the parties to the
agreement described in paragraph (b)(3)
of this section; that the predominant
employee organization that is party to
such agreement actively represents
employees covered by such agreement
with respect to grievances, disputes, or
other matters involving employment
terms and conditions other than cov-
erage under, or contributions to, the
employee welfare benefit plan; that
there is a geographic, occupational,
trade, organizing, or other rationale
for the employers and bargaining units
covered by such agreement; that there
is a connection between such agree-
ment and the participation, if any, of
self-employed individuals in the em-
ployee welfare benefit plan established
or maintained under or pursuant to
such agreement.

(c) Exclusions. An employee welfare
benefit plan shall not be deemed to be
“established or maintained under or
pursuant to one or more agreements
which the Secretary finds to be collec-
tive bargaining agreements” for any
plan year in which:

29 CFR Ch. XXV (7-1-04 Edition)

(1) The plan is self-funded or par-
tially self-funded and is marketed to
employers or sole proprietors

(i) By one or more insurance pro-
ducers as defined in paragraph (d) of
this section;

(ii) By an individual who is disquali-
fied from, or ineligible for, or has failed
to obtain, a license to serve as an in-
surance producer to the extent that the
individual engages in an activity for
which such license is required; or

(iii) By individuals (other than indi-
viduals described in paragraphs (c)(1)(i)
and (ii) of this section) who are paid on
a commission-type basis to market the
plan.

(iv) For the purposes of this para-
graph (c)(1):

(A) “Marketing” does not include ad-
ministering the plan, consulting with
plan sponsors, counseling on benefit de-
sign or coverage, or explaining the
terms of coverage available under the
plan to employees or union members;

(B) “Marketing” does include the
marketing of union membership that
carries with it plan participation by
virtue of such membership, except for
membership in unions representing in-
surance producers themselves;

(2) The agreement under which the
plan is established or maintained is a
scheme, plan, stratagem, or artifice of
evasion, a principal intent of which is
to evade compliance with state law and
regulations applicable to insurance; or

(3) There is fraud, forgery, or willful
misrepresentation as to the factors re-
lied on to demonstrate that the plan
satisfies the criteria set forth in para-
graph (b) of this section.

(d) Definitions. (1) Active participant
means a participant who is not retired
and who is not on extended coverage
under paragraphs (b)(2)(iii) or (b)(2)(iv)
of this section.

(2) Agreement means the contract em-
bodying the terms and conditions mu-
tually agreed upon between or among
the parties to such agreement. Where
the singular is used in this section, the
plural is automatically included.

(3) Individual employed means any
natural person who furnishes services
to another person or entity in the ca-
pacity of an employee under common
law, without regard to any specialized
definitions or interpretations of the
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terms “employee,” “employer,” or “em-
ployed” under federal or state statutes
other than ERISA.

(4) Insurance producer means an
agent, broker, consultant, or producer
who is an individual, entity, or sole
proprietor that is licensed under the
laws of the state to sell, solicit, or ne-
gotiate insurance.

(5) Predominant employee organization
means, where more than one employee
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ment, either the organization rep-
resenting the plurality of individuals
employed under such agreement, or or-
ganizations that in combination rep-
resent the majority of such individuals.
(e) Examples. The operation of the
provisions of this section may be illus-
trated by the following examples.

Example 1. Plan A has 500 participants, in
the following 4 categories of participants

organization is a party to an agree- under paragraph (b)(2) of this section:
Categories of participants Total number Nexus group Non-nexus
1. Individuals working under CBAs ............. 335 (67%) 335 (67%) 0
2 Retirees ........... 0 (10%) 50 (10%) 0
3. “Special Class”—Non- CBA non-CBA- alumnl 100 (20%) 50 (10%) 50 (10%)
4. Non-nexus participants ........ 15 (3%) 0 15 (3%)
Total 500 (100%) 435 (87%) 65 (13%)

In determining whether at least 85% of
Plan A’s participant population is made up
of individuals with the required nexus to the
collective bargaining agreement as required
by paragraph (b)(2) of this section, the Plan
may count as part of the nexus group only 50
(10% of the total plan population) of the 100
individuals described in paragraph (b)(2)(viii)
of this section. That is because the number
of individuals meeting the category of indi-
viduals in paragraph (b)(2)(viii) exceeds 10%
of the total participant population by 50 in-
dividuals. The paragraph specifies that of
those individuals who would otherwise be
deemed to be nexus individuals because they
are the type of individuals described in para-
graph (b)(2)(viii), the number in excess of
10% of the total plan population may not be
counted in the nexus group. Here, 50 of the
100 individuals employed by signatory em-
ployers, but not covered by the collective
bargaining agreement, are counted as nexus
individuals and 50 are not counted as nexus
individuals. Nonetheless, the Plan satisfies
the 85% criterion under paragraph (b)(2) be-
cause a total of 435 (335 individuals covered
by the collective bargaining agreement, plus
50 retirees, plus 50 individuals employed by
signatory employers), or 87%, of the 500 par-
ticipants in Plan A are individuals who may
be counted as nexus participants under para-
graph (b)(2). Beneficiaries (e.g., spouses, de-
pendent children, etc.) are not counted to de-
termine whether the 85% test has been met.

Example 2. (i) International Union MG and
its Local Unions have represented people
working primarily in a particular industry
for over 60 years. Since 1950, most of their
collective bargaining agreements have called
for those workers to be covered by the Na-
tional MG Health and Welfare Plan. During
that time, the number of union-represented
workers in the industry, and the number of

active participants in the National MG
Health and Welfare Plan, first grew and then
declined. New Locals were formed and later
were shut down. Despite these fluctuations,
the National MG Health and Welfare Plan
meets the factors described in paragraphs
(b)(4)(iii) and (iv) of this section, as the plan
has been in existence pursuant to collective
bargaining agreements to which the Inter-
national Union and its affiliates have been
parties since before January 1, 1983.

(ii) Assume the same facts, except that on
January 1, 1999, International Union MG
merged with International Union RE to form
International Union MRGE. MRGE and its
Locals now represent the active participants
in the National MG Health and Welfare Plan
and in the National RE Health and Welfare
Plan, which, for 45 years, had been main-
tained under collective bargaining agree-
ments negotiated by International Union RE
and its Locals. Since International Union
MRGE is the continuation of, and successor
to, the MG and RE unions, the two plans
continue to meet the factors in paragraphs
(b)(4)(iii) and (iv) of this section. This also
would be true if the two plans were merged.

(iii) Assume the same facts as in para-
graphs (i) and (ii) of this Example. In addi-
tion to maintaining the health and welfare
plans described in those paragraphs, Inter-
national Union MG also maintained the Na-
tional MG Pension Plan and International
Union RE maintained the National RE Pen-
sion Plan. When the unions merged and the
health and welfare plans were merged, Na-
tional MG Pension Plan and National RE
Pension Plan were merged to form National
MRGE Pension Plan. When the unions
merged, the employees and retirees covered
under the pre-merger plans continued to be
covered under the post-merger plans pursu-
ant to the collective bargaining agreements
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and also were given credit in the post-merger
plans for their years of service and coverage
in the pre-merger plans. Retirees who origi-
nally were covered under the pre-merger
plans and continue to be covered under the
post-merger plans based on their past service
and coverage would be considered to be “re-
tirees” for purposes of 2550.3-40(b)(2)(ii). Like-
wise, bargaining unit alumni who were cov-
ered under the pre-merger plans and contin-
ued to be covered under the post-merger
plans based on their past service and cov-
erage and their continued employment with
employers that are parties to an agreement
described in paragraph (b)(3) of this section
would be considered to be bargaining unit
alumni for purposes of 2550.3-40(b)(2)(vii).

Example 3. Assume the same facts as in
paragraph (ii) of Example 2 with respect to
International Union MG. However, in 1997,
one of its Locals and the employers with
which it negotiates agree to set up a new
multiemployer health and welfare plan that
only covers the individuals represented by
that Local Union. That plan would not meet
the factor in paragraph (b)(4)(iii) of this sec-
tion, as it has not been incorporated or ref-
erenced in collective bargaining agreements
since before January 1, 1983.

Example 4. (i) Pursuant to a collective bar-
gaining agreement between various employ-
ers and Local 2000, the employers contribute
$2 per hour to the Fund for every hour that
a covered employee works under the agree-
ment. The covered employees are automati-
cally entitled to health and disability cov-
erage from the Fund for every calendar quar-
ter the employees have 300 hours of addi-
tional covered service in the preceding quar-
ter. The employees do not need to make any
additional contributions for their own cov-
erage, but must pay $250 per month if they
want health coverage for their dependent
spouse and children. Because the employer
payments cover 100% of the required con-
tributions for the employees’ own coverage,
the Local 2000 Employers Health and Welfare
Fund meets the “75% employer payment” fac-
tor under paragraph (b)(4)(vi) of this section.

(ii) Assume, however, that the negotiated
employer contribution rate was $1 per hour,
and the employees could only obtain health
coverage for themselves if they also elected
to contribute $1 per hour, paid on a pre-tax
basis through salary reduction. The Fund
would not meet the 75% employer payment
factor, even though the employees’ contribu-
tions are treated as employer contributions
for tax purposes. Under ERISA, and there-
fore under this section, elective salary re-
duction contributions are treated as em-
ployee contributions. The outcome would be
the same if a uniform employee contribution
rate applied to all employees, whether they
had individual or family coverage, so that
the $1 per hour employee contribution quali-
fied an employee for his or her own coverage
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and, if he or she had dependents, dependent
coverage as well.

Example 5. Arthur is a licensed insurance
broker, one of whose clients is Multiem-
ployer Fund M, a partially self-funded plan.
Arthur takes bids from insurance companies
on behalf of Fund M for the insured portion
of its coverage, helps the trustees to evalu-
ate the bids, and places the Fund’s health in-
surance coverage with the carrier that is se-
lected. Arthur also assists the trustees of
Fund M in preparing material to explain the
plan and its benefits to the participants, as
well as in monitoring the insurance com-
pany’s performance under the contract. At
the Trustees’ request, Arthur meets with a
group of employers with which the union is
negotiating for their employees’ coverage
under Fund M, and he explains the cost
structure and benefits that Fund M provides.
Arthur is not engaged in marketing within
the meaning of paragraph (c)(1) of this sec-
tion, so the fact that he provides these ad-
ministrative services and sells insurance to
the Fund itself does not affect the plan’s sta-
tus as a plan established or maintained
under or pursuant to a collective bargaining
agreement. This is the case whether or how
he is compensated.

Example 6. Assume the same facts as Exam-
ple 5, except that Arthur has a group of cli-
ents who are unrelated to the employers
bound by the collective bargaining agree-
ment, whose employees would not be “nexus
group” members, and whose insurance carrier
has withdrawn from the market in their lo-
cality. He persuades the client group to re-
tain him to find them other coverage. The
client group has no relationship with the
labor union that represents the participants
in Fund M. However, Arthur offers them cov-
erage under Fund M and persuades the
Fund’s Trustees to allow the client group to
join Fund M in order to broaden Fund M’s
contribution base. Arthur’s activities in ob-
taining coverage for the unrelated group
under Fund M constitutes marketing
through an insurance producer; Fund M is a
MEWA under paragraph (c)(1) of this section.

Example 7. Union A represents thousands of
construction workers in a three-state geo-
graphic region. For many years, Union A has
maintained a standard written collective
bargaining agreement with several hundred
large and small building contractors, cov-
ering wages, hours, and other terms and con-
ditions of employment for all work per-
formed in Union A’s geographic territory.
The terms of those agreements are nego-
tiated every three years between Union A
and a multiemployer Association, which
signs on behalf of those employers who have
delegated their bargaining authority to the
Association. Hundreds of other employers—
including both local and traveling contrac-
tors—have chosen to become bound to the
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terms of Union A’s standard area agreement
for various periods of time and in various
ways, such as by signing short-form binders
or “me too” agreements, executing a single
job or project labor agreement, or entering
into a subcontracting arrangement with a
signatory employer. All of these employ in-
dividuals represented by Union A and con-
tribute to Plan A, a self-insured multiem-
ployer health and welfare plan established
and maintained under Union A’s standard
area agreement. During the past year, the
trustees of Plan A have brought lawsuits
against several signatory employers seeking
contributions allegedly owed, but not paid to
the trust. In defending that litigation, a
number of employers have sworn that they
never intended to operate as union contrac-
tors, that their employees want nothing to
do with Union A, that Union A procured
their assent to the collective bargaining
agreement solely by threats and fraudulent
misrepresentations, and that Union A has
failed to file certain reports required by the
Labor Management Reporting and Disclosure
Act. In at least one instance, a petition for
a decertification election has been filed with
the National Labor Relations Board. In this
example, Plan A meets the criteria for a reg-
ulatory finding under this section that it is
a multiemployer plan established and main-
tained under or pursuant to one or more col-
lective bargaining agreements, assuming
that its participant population satisfies the
85% test of paragraph (b)(2) of this section
and that none of the disqualifying factors in
paragraph (c) of this section is present. Plan
A’s status for the purpose of this section is
not affected by the fact that some of the em-
ployers who deal with Union A have chal-
lenged Union A’s conduct, or have disputed
under labor statutes and legal doctrines
other than ERISA section 3(40) the validity
and enforceability of their putative contract
with Union A, regardless of the outcome of
those disputes.

Example 8. Assume the same facts as Exam-
ple 7. Plan A’s benefits consultant recently
entered into an arrangement with the Med-
ical Consortium, a newly formed organiza-
tion of health care providers, which allows
the Plan to offer a broader range of health
services to Plan A’s participants while
achieving cost savings to the Plan and to
participants. Union A, Plan A, and Plan A’s
consultant each have added a page to their
Web sites publicizing the new arrangement
with the Medical Consortium. Concurrently,
Medical Consortium’s Web site prominently
publicizes its recent affiliation with Plan A
and the innovative services it makes avail-
able to the Plan’s participants. Union A has
mailed out informational packets to its
members describing the benefit enhance-
ments and encouraging election of family
coverage. Union A has also begun distrib-
uting similar material to workers on hun-
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dreds of non-union construction job sites
within its geographic territory. In this ex-
ample, Plan A remains a plan established
and maintained under or pursuant to one or
more collective bargaining agreements under
section 3(40) of ERISA. Neither Plan A’s rela-
tionship with a new organization of health
care providers, nor the use of various media
to publicize Plan A’s attractive benefits
throughout the area served by Union A, al-
ters Plan A’s status for purpose of this sec-
tion.

Example 9. Assume the same facts as in Ex-
ample 7. Union A undertakes an area-wide
organizing campaign among the employees
of all the health care providers who belong
to the Medical Consortium. When soliciting
individual employees to sign up as union
members, Union A distributes Plan A’s infor-
mation materials and promises to bargain
for the same coverage. At the same time,
when appealing to the employers in the Med-
ical Consortium for voluntary recognition,
Union A promises to publicize the Consor-
tium’s status as a group of unionized health
care service providers. Union A eventually
succeeds in obtaining recognition based on
its majority status among the employees
working for Medical Consortium employers.
The Consortium, acting on behalf of its em-
ployer members, negotiates a collective bar-
gaining agreement with Union A that pro-
vides terms and conditions of employment,
including coverage under Plan A. In this ex-
ample, Plan A still meets the criteria for a
regulatory finding that it is collectively bar-
gained under section 3(40) of ERISA. Union
A’s recruitment and representation of a new
occupational category of workers unrelated
to the construction trade, its promotion of
attractive health benefits to achieve orga-
nizing success, and the Plan’s resultant
growth, do not take Plan A outside the regu-
latory finding.

Example 10. Assume the same facts as in
Example 7. The Medical Consortium, a newly
formed organization, approaches Plan A with
a proposal to make money for Plan A and
Union A by enrolling a large group of em-
ployers, their employees, and self-employed
individuals affiliated with the Medical Con-
sortium. The Medical Consortium obtains
employers’ signatures on a generic document
bearing Union A’s name, labeled “collective
bargaining agreement,” which provides for
health coverage under Plan A and compli-
ance with wage and hour statutes, as well as
other employment laws. Employees of signa-
tory employers sign enrollment documents
for Plan A and are issued membership cards
in Union A; their membership dues are regu-
larly checked off along with their monthly
payments for health coverage. Self-employed
individuals similarly receive union member-
ship cards and make monthly payments,
which are divided between Plan A and the
Union. Aside from health coverage matters,
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these new participants have little or no con-
tact with Union A. The new participants en-
rolled through the Consortium amount to
18% of the population of Plan A during the
current Plan Year. In this example, Plan A
now fails to meet the criteria in paragraphs
(b)(2) and (b)(3) of this section, because more
than 15% of its participants are individuals
who are not employed under agreements that
are the product of a bona fide collective bar-
gaining relationship and who do not fall
within any of the other nexus categories set
forth in paragraph (b)(2) of this section.
Moreover, even if the number of additional
participants enrolled through the Medical
Consortium, together with any other partici-
pants who did not fall within any of the
nexus categories, did not exceed 15% of the
total participant population under the plan,
the circumstances in this example would
trigger the disqualification of paragraph
(c)(2) of this section, because Plan A now is
being maintained under a substantial num-
ber of agreements that are a “scheme, plan,
stratagem or artifice of evasion” intended
primarily to evade compliance with state
laws and regulations pertaining to insur-
ance. In either case, the consequence of add-
ing the participants through the Medical
Consortium is that Plan A is now a MEWA
for purposes of section 3(40) of ERISA and is
not exempt from state regulation by virtue
of ERISA.

(f) Cross-reference. See 29 CFR part
2570, subpart H for procedural rules re-
lating to proceedings seeking an Ad-
ministrative Law Judge finding by the
Secretary under section 3(40) of ERISA.

(g) Effect of proceeding seeking Ad-
ministrative Law Judge Section 3(40)
Finding.

(1) An Administrative Law Judge
finding issued pursuant to the proce-
dures in 29 CFR part 2570, subpart H
will constitute a finding whether the
entity in that proceeding is an em-
ployee welfare benefit plan established
or maintained under or pursuant to an
agreement that the Secretary finds to
be a collective bargaining agreement
for purposes of section 3(40) of ERISA.

(2) Nothing in this section or in 29
CFR part 2570, subpart H is intended to
provide the basis for a stay or delay of
a state administrative or court pro-
ceeding or enforcement of a subpoena.

[68 FR 17480, Apr. 9, 2003]
§2510.3-101 Definition of
sets”—plan investments.

(@) In general. (1) This section de-
scribes what constitute assets of a plan

“plan as-

29 CFR Ch. XXV (7-1-04 Edition)

with respect to a plan’s investment in
another entity for purposes of subtitle
A, and parts 1 and 4 of subtitle B, of
title | of the Act and section 4975 of the
Internal Revenue Code. Paragraph
(a)(2) of this section contains a general
rule relating to plan investments.
Paragraphs (b) through (f) of this sec-
tion define certain terms that are used
in the application of the general rule.
Paragraph (g) of this section describes
how the rules in this section are to be
applied when a plan owns property
jointly with others or where it acquires
an equity interest whose value relates
solely to identified assets of an issuer.
Paragraph (h) of this section contains
special rules relating to particular
kinds of plan investments. Paragraph
(i) describes the assets that a plan ac-
quires when it purchases certain guar-
anteed mortgage certificates. Para-
graph (j) of this section contains exam-
ples illustrating the operation of this
section. The effective date of this sec-
tion is set forth in paragraph (k) of this
section.

(2) Generally, when a plan invests in
another entity, the plan’s assets in-
clude its investment, but do not, solely
by reason of such investment, include
any of the underlying assets of the en-
tity. However, in the case of a plan’s
investment in an equity interest of an
entity that is neither a publicly-offered
security nor a security issued by an in-
vestment company registered under
the Investment Company Act of 1940 its
assets include both the equity interest
and an undivided interest in each of
the underlying assets of the entity, un-
less it is established that—

(i) The entity is an operating com-
pany, or

(i) Equity participation in the entity
by benefit plan investors is not signifi-
cant.

Therefore, any person who exercises
authority or control respecting the
management or disposition of such un-
derlying assets, and any person who
provides investment advice with re-
spect to such assets for a fee (direct or
indirect), is a fiduciary of the investing
plan.

(b) Equity interests and publicly-offered
securities. (1) The term equity interest
means any interest in an entity other
than an instrument that is treated as
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