Employee Benefits Security Admin., Labor

possession of, a person which is orga-
nized under the laws of the United
States or a State, which person has its

principal place of business in the
United States and which is—
(1) A bank as defined iIn section

202(a)(2) of the Investment Advisers
Act of 1940 that has, as of the last day
of its most recent fiscal year, equity
capital in excess of $1,000,000;

(2 A broker or dealer registered
under the Securities Exchange Act of
1934 that has, as of the last day of its
most recent fiscal year, net worth in
excess of $750,000; or

(3) A broker or dealer registered
under the Securities Exchange Act of
1934 that has all of its obligations and
liabilities assumed or guaranteed by a
person described in paragraph
@@@Mm@A), (B), or (CO)@Q) or
(@)(2)(i1)(A)(2) of this section; or

(B) Maintained by a broker or dealer,
described in paragraph (a)(2)(ii)(A)(2) or
(3) of this section, in the custody of an
entity designated by the Securities and
Exchange Commission as a “satisfac-
tory control location” with respect to
such broker or dealer pursuant to Rule
15¢3-3 under the Securities Exchange
Act of 1934, provided that:

(1) Such entity holds the indicia of
ownership as agent for the broker or
dealer, and

(2) Such broker or dealer is liable to
the plan to the same extent it would be
if it retained the physical possession of
the indicia of ownership pursuant to
paragraph (a)(2)(ii)(A) of this section.

(C) Maintained by a bank described
in paragraph (a)(2)(ii)(A)(1), in the cus-
tody of an entity that is a foreign secu-
rities depository, foreign clearing
agency which acts as a securities de-
pository, or foreign bank, which entity
is supervised or regulated by a govern-
ment agency or regulatory authority
in the foreign jurisdiction having au-
thority over such depositories, clearing
agencies or banks, provided that:

(1) The foreign entity holds the indi-
cia of ownership as agent for the bank;

(2) The bank is liable to the plan to
the same extent it would be if it re-
tained the physical possession of the
indicia of ownership within the United
States;

(3) The indicia of ownership are not
subject to any right, charge, security
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interest, lien or claim of any kind in
favor of the foreign entity except for
their safe custody or administration;

(4) Beneficial ownership of the assets
represented by the indicia of ownership
is freely transferable without the pay-
ment of money or value other than for
safe custody or administration; and

(5) Upon request by the plan fidu-
ciary who is responsible for the selec-
tion and retention of the bank, the
bank identifies to such fiduciary the
name, address and principal place of
business of the foreign entity which
acts as custodian for the plan pursuant
to this paragraph (a)(2)(ii)(C), and the
name and address of the governmental
agency or other regulatory authority
that supervises or regulates that for-
eign entity.

(b) Notwithstanding any requirement
of paragraph (a) of this section, a fidu-
ciary with respect to a plan may main-
tain in Canada the indicia of ownership
of plan assets which are attributable to
a contribution made on behalf of a plan
participant who is a citizen or resident
of Canada, if such indicia of ownership
must remain in Canada in order for the
plan to qualify for and maintain tax
exempt status under the laws of Can-
ada or to comply with other applicable
laws of Canada or any Province of Can-
ada.

(c) For purposes of this regulation:

(1) The term management and control
means the power to direct the acquisi-
tion or disposition through purchase,
sale, pledging, or other means; and

(2) The term depository means any
company, or agency or instrumentality
of government, that acts as a custodian
of securities in connection with a sys-
tem for the central handling of securi-
ties whereby all securities of a par-
ticular class or series of any issuer de-
posited within the system are treated
as fungible and may be transferred,
loaned, or pledged by bookkeeping
entry without physical delivery of se-
curities certificates.

[42 FR 54124, Oct. 4, 1977, as amended at 46 FR
1267, Jan. 6, 1981]

§2550.404c-1 ERISA
plans.

(a) In general. (1) Section 404(c) of the

Employee Retirement Income Security

Act of 1974 (ERISA or the Act) provides

section 404(c)
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that if a pension plan that provides for
individual accounts permits a partici-
pant or beneficiary to exercise control
over assets in his account and that par-
ticipant or beneficiary in fact exercises
control over assets in his account, then
the participant or beneficiary shall not
be deemed to be a fiduciary by reason
of his exercise of control and no person
who is otherwise a fiduciary shall be
liable for any loss, or by reason of any
breach, which results from such exer-
cise of control. This section describes
the kinds of plans that are “ERISA sec-
tion 404(c) plans,” the circumstances in
which a participant or beneficiary is
considered to have exercised inde-
pendent control over the assets in his
account as contemplated by section
404(c), and the consequences of a par-
ticipant’s or beneficiary’s exercise of
control.

(2) The standards set forth in this
section are applicable solely for the
purpose of determining whether a plan
is an ERISA section 404(c) plan and
whether a particular transaction en-
gaged in by a participant or beneficiary
of such plan is afforded relief by sec-
tion 404(c). Such standards, therefore,
are not intended to be applied in deter-
mining whether, or to what extent, a
plan which does not meet the require-
ments for an ERISA section 404(c) plan
or a fiduciary with respect to such a
plan satisfies the fiduciary responsi-
bility or other provisions of title | of
the Act.

(b) ERISA section 404(c) plans—(1) In
general. An “ERISA section 404(c) Plan”
is an individual account plan described
in section 3(34) of the Act that:

(i) Provides an opportunity for a par-
ticipant or beneficiary to exercise con-
trol over assets in his individual ac-
count (see paragraph (b)(2) of this sec-
tion); and

(ii) Provides a participant or bene-
ficiary an opportunity to choose, from
a broad range of investment alter-
natives, the manner in which some or
all of the assets in his account are in-
vested (see paragraph (b)(3) of this sec-
tion).

(2) Opportunity to exercise control. (i) a
plan provides a participant or bene-
ficiary an opportunity to exercise con-
trol over assets in his account only if:
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(A) Under the terms of the plan, the
participant or beneficiary has a reason-
able opportunity to give investment in-
structions (in writing or otherwise,
with opportunity to obtain written
confirmation of such instructions) to
an identified plan fiduciary who is obli-
gated to comply with such instructions
except as otherwise provided in para-
graph (b)(2)(ii)(B) and (d)(2)(ii) of this
section; and

(B) The participant or beneficiary is
provided or has the opportunity to ob-
tain sufficient information to make in-
formed decisions with regard to invest-
ment alternatives available under the
plan, and incidents of ownership appur-
tenant to such investments. For pur-
poses of this subparagraph, a partici-
pant or beneficiary will not be consid-
ered to have sufficient investment in-
formation unless—

(1) The participant or beneficiary is
provided by an identified plan fiduciary
(or a person or persons designated by
the plan fiduciary to act on his behalf):

(i) An explanation that the plan is in-
tended to constitute a plan described in
section 404(c) of the Employee Retire-
ment Income Security Act, and title 29
of the Code of Federal Regulations,
§2550.440c-1, and that the fiduciaries of
the plan may be relieved of liability for
any losses which are the direct and
necessary result of investment instruc-
tions given by such participant or ben-
eficiary;

(i) A description of the investment
alternatives available under the plan
and, with respect to each designated
investment alternative, a general de-
scription of the investment objectives
and risk and return characteristics of
each such alternative, including infor-
mation relating to the type and diver-
sification of assets comprising the
portfolio of the designed investment al-
ternative;

(iii) Identification of any designated
investment managers;

(iv) An explanation of the cir-
cumstances under which participants
and beneficiaries may give investment
instructions and explanation of any
specified limitations on such instruc-
tions under the terms of the plan, in-
cluding any restrictions on transfer to
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or from a designated investment alter-
native, and any restrictions on the ex-
ercise of voting, tender and similar
rights appurtenant to a participant’s
or beneficiary’s investment in an in-
vestment alternative;

(v) A description of any transaction
fees and expenses which affect the par-
ticipant’s or beneficiary’s account bal-
ance in connection with purchases or
sales of interests in investment alter-
natives (e.g., commissions, sales load,
deferred sales charges, redemption or
exchange fees);

(vi) The name, address, and phone
number of the plan fiduciary (and, if
applicable, the person or persons des-
ignated by the plan fiduciary to act on
his behalf) responsible for providing
the information described in paragraph
(b)(2)(1)(B)(2) upon request of a partici-
pant or beneficiary and a description of
the information described in paragraph
(b)(2)(1)(B)(2) which may be obtained on
request;

(vii) In the case of plans which offer
an investment alternative which is de-
signed to permit a participant or bene-
ficiary to directly or indirectly acquire
or sell any employer security (em-
ployer security alternative), a descrip-
tion of the procedures established to
provide for the confidentiality of infor-
mation relating to the purchase, hold-
ing and sale of employer securities, and
the exercise of voting, tender and simi-
lar rights, by participants and bene-
ficiaries, and the name, address and
phone number of the plan fiduciary re-
sponsible for monitoring compliance
with the procedures (see paragraphs
(d)(@)(ii)(E)(4)(vii), (viii) and (ix) of this
section); and

(viii) In the case of an investment al-
ternative which is subject to the Secu-
rities Act of 1933, and in which the par-
ticipant or beneficiary has no assets in-
vested, immediately following the par-
ticipant’s or beneficiary’s initial in-
vestment, a copy of the most recent
prospectus provided to the plan. This
condition will be deemed satisfied if
the participant or beneficiary has been
provided with a copy of such most re-
cent prospectus immediately prior to
the participant’s or beneficiary’s ini-
tial investment in such alternative;

(ix) Subsequent to an investment in a
investment alternative, any materials
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provided to the plan relating to the ex-
ercise of voting, tender or similar
rights which are incidental to the hold-
ing in the account of the participant or
beneficiary of an ownership interest in
such alternative to the extent that
such rights are passed through to par-
ticipants and beneficiaries under the
terms of the plan, as well as a descrip-
tion of or reference to plan provisions
relating to the exercise of voting, ten-
der or similar rights.

(2) The participants or beneficiary is
provided by the identified plan fidu-
ciary (or a person or persons des-
ignated by the plan fiduciary to act on
his behalf), either directly or upon re-
quest, the following information, which
shall be based on the latest informa-
tion available to the plan:

(i) A description of the annual oper-
ating expenses of each designhated in-
vestment alternative (e.g., investment
management fees, administrative fees,
transaction costs) which reduce the
rate of return to participants and bene-
ficiaries, and the aggregate amount of
such expenses expressed as a percent-
age of average net assets of the des-
ignated investment alternative;

(ii) Copies of any prospectuses, finan-
cial statements and reports, and of any
other materials relating to the invest-
ment alternatives available under the
plan, to the extent such information is
provided to the plan;

(iii) A list of the assets comprising
the portfolio of each designated invest-
ment altenaive which constitute plan
assets within the meaning of 29 CFR
2510.3-101, the value of each such asset
(or the proportion of the investment al-
ternative which it comprises), and,
with respect to each such asset which
is a fixed rate investment contract
issued by a bank, savings and loan as-
sociation or insurance company, the
name of the issuer of the contract, the
term of the contract and the rate of re-
turn on the contract;

(iv) Information concerning the value
of shares or units in designated invest-
ment alternatives available to partici-
pants and beneficiaries under the plan,
as well as the past and current invest-
ment performance of such alternatives,
determined, net of expenses, on a rea-
sonable and consistent basis; and
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(v) Information concerning the value
of shares or units in designated invest-
ment alternatives held in the account
of the participant or beneficiary.

(ii) A plan does not fail to provide an
opportunity for a participant or bene-
ficiary to exercise control over his in-
dividual account merely because it—

(A) Imposes charges for reasonable ex-
penses. A plan may charge participants’
and beneficiaries’ accounts for the rea-
sonable expenses of carrying out in-
vestment instructions, provided that
procedures are established under the
plan to periodically inform such par-
ticipants and beneficiaries of actual ex-
penses incurred with respect to their
respective individual accounts;

(B) Permits a fiduciary to decline to im-
plement investment instructions by par-
ticipants and beneficiaries. A fiduciary
may decline to implement participant
and beneficiary instructions which are
described at paragraph (d)(2)(ii) of this
section, as well as instructions speci-
fied in the plan, including instruc-
tions—

(1) Which would result in a prohibited
transaction described in ERISA section
406 or section 4975 of the Internal Rev-
enue Code, and

(2) Which would generate income
that would be taxable to the plan;

(C) Imposes reasonable restrictions on
frequency of investment instructions. A
plan may impose reasonable restric-
tions on the frequency with which par-
ticipants and beneficiaries may give in-
vestment instructions. In no event,
however, is such a restriction reason-
able unless, with respect to each in-
vestment alternative made available
by the plan, it permits participants and
beneficiaries to give investment in-
structions with a frequency which is
appropriate in light of the market vol-
atility to which the investment alter-
native may reasonably be expected to
be subject, provided that—

(1) At least three of the investment
alternatives made available pursuant
to the requirements of paragraph
(b)(3)(1)(B) of this section, which con-
stitute a broad range of investment al-
ternatives, Permit participants and
beneficiaries to give investment in-
structions no less frequently than once
within any three month period; and
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(2)(i) At least one of the investment
alternatives meeting the requirements
of paragraph (b)(2)(ii)(C)(1) of this sec-
tion permits participants and bene-
ficiaries to give investment instruc-
tions with regard to transfers into the
investment alternative as frequently as
participants and beneficiaries are per-
mitted to give investment instructions
with respect to any investment alter-
native made available by the plan
which permits participants and bene-
ficiaries to give investment instruc-
tions more frequently than once within
any three month period; or

(if) With respect to each investment
alternative which permits participants
and beneficiaries to give investment
instructions more frequently than once
within any three month period, partici-
pants and beneficiaries are permitted
to direct their investments from such
alternative into an income producing,
low risk, liquid fund, subfund, or ac-
count as frequently as they are per-
mitted to give investment instructions
with respect to each such alternative
and, with respect to such fund, subfund
or account, participants and bene-
ficiaries are permitted to direct invest-
ments from the fund, subfund or ac-
count to an investment alternative
meeting the requirements of paragraph
(b)(2)(i1)(C)(1) as frequently as they are
permitted to give investment instruc-
tions with respect to that investment
alternative; and

(3) With respect to transfers from an
investment alternative which is de-
signed to permit a participant or bene-
ficiary to directly or indirectly acquire
or sell any employer security (em-
ployer security alternative) either:

(i) All of the investment alternatives
meeting the requirements of paragraph
(b)(2)(i1)(C)(1) of this section must per-
mit participants and beneficiaries to
give investment instructions with re-
gard to transfers into each of the in-
vestment alternatives as frequently as
participants and beneficiaries are per-
mitted to give investment instructions
with respect to the employer security
alternative; or

(ii) Participants and beneficiaries are
permitted to direct their investments
from each employer security alter-
native into an income producing, low
risk, liquid fund, subfund, or account
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as frequently as they are permitted to
give investment instructions with re-
spect to such employer security alter-
native and, with respect to such fund,
subfund, or account, participants and
beneficiaries are permitted to direct
investments from the fund, subfund or
account to each investment alternative
meeting the requirements of paragraph
(b)(2)(i1)(C)(1) as frequently as they are
permitted to give investment instruc-
tions with respect to each such invest-
ment alternative.

(iii) Paragraph (c) of this section de-
scribes the circumstances under which
a participant or beneficiary will be
considered to have exercised inde-
pendent control with respect to a par-
ticular transaction.

(3) Broad range of investment alter-
natives. (i) A plan offers a broad range
of investment alternatives only if the
available investment alternatives are
sufficient to provide the participant or
beneficiary with a reasonable oppor-
tunity to:

(A) Materially affect the potential
return on amounts in his individual ac-
count with respect to which he is per-
mitted to exercise control and the de-
gree of risk to which such amounts are
subject;

(B) Choose from at least three invest-
ment alternatives:

(1) Each of which is diversified;

(2) Each of which has materially dif-
ferent risk and return characteristics;

(3) Which in the aggregate enable the
participant or beneficiary by choosing
among them to achieve a portfolio with
aggregate risk and return characteris-
tics at any point within the range nor-
mally appropriate for the participant
or beneficiary; and

(4) Each of which when combined
with investments in the other alter-
natives tends to minimize through di-
versification the overall risk of a par-
ticipant’s or beneficiary’s portfolio;

(C) Diversify the investment of that
portion of his individual account with
respect to which he is permitted to ex-
ercise control so as to minimize the
risk of large losses, taking into ac-
count the nature of the plan and the
size of participants’ or beneficiaries’
accounts. In determining whether a
plan provides the participant or bene-
ficiary with a reasonable opportunity
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to diversify his investments, the na-
ture of the investment alternatives of-
fered by the plan and the size of the
portion of the individual’s account over
which he is permitted to exercise con-
trol must be considered. Where such
portion of the account of any partici-
pant or beneficiary is so limited in size
that the opportunity to invest in look-
through investment vehicles is the
only prudent means to assure an oppor-
tunity to achieve appropriate diver-
sification, a plan may satisfy the re-
quirements of this paragraph only by
offering look-through investment vehi-
cles.

(ii) Diversification and look-through in-
vestment vehicles. Where look-through
investment vehicles are available as in-
vestment alternatives to participants
and beneficiaries, the underlying in-
vestments of the look-through invest-
ment vehicles shall be considered in de-
termining whether the plan satisfies
the requirements of subparagraphs
(b)(3)(i)(B) and (b)(3)(i)(C).

(c) Exercise of control—(1) In general.
(i) Sections 404(c)(1) and 404(c)(2) of the
Act and paragraphs (a) and (d) of this
section apply only with respect to a
transaction where a participant or ben-
eficiary has exercised independent con-
trol in fact with respect to the invest-
ment of assets in his individual ac-
count under an ERISA section 404(c)
plan.

(if) For purposes of sections 404(c)(1)
and 4040(c)(2) of the Act and paragraphs
(a) and (d) of this section, a participant
or beneficiary will be deemed to have
exercised control with respect to the
exercise of voting, tender and similar
rights appurtenant to the participant’s
or beneficiary’s ownership interest in
an investment alternative, provided
that the participant’s or beneficiary’s
investment in the investment alter-
native was itself the result of an exer-
cise of control, the participant or bene-
ficiary was provided a reasonable op-
portunity to give instruction with re-
spect to such incidents of ownership,
including the provision of the informa-
tion described in paragraph
(b)(2)(1)(B)(1)(ix) of this section, and the
participant or beneficiary has not
failed to exercise control by reason of
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the circumstances described in para-
graph (c)(2) with respect to such inci-
dents of ownership.

(2) Independent control. Whether a
participant or beneficiary has exer-
cised independent control in fact with
respect to a transaction depends on the
facts and circumstances of the par-
ticular case. However, a participant’s
or beneficiary’s exercise of control is
not independent in fact if:

(i) The participant or beneficiary is
subjected to improper influence by a
plan fiduciary or the plan sponsor with
respect to the transaction;

(i) A plan fiduciary has concealed
material non-public facts regarding the
investment from the participant or
beneficiary, unless the disclosure of
such information by the plan fiduciary
to the participant or beneficiary would
violate any provision of federal law or
any provision of state law which is not
preempted by the Act; or

(iii) The participant or beneficiary is
legally incompetent and the respon-
sible plan fiduciary accepts the in-
structions of the participant or bene-
ficiary knowing him to be legally in-
competent.

(3) Transactions involving a fiduciary.
In the case of a sale, exchange or leas-
ing of property (other than a trans-
action described in paragraph
(d)(2)(ii)(E) of this section) between an
ERISA section 404(c) plan and a plan fi-
duciary or an affiliate of such a fidu-
ciary, or a loan to a plan fiduciary or
an affiliate of such a fiduciary, the par-
ticipant or beneficiary will not be
deemed to have exercised independent
control unless the transaction is fair
and reasonable to him. For purposes of
this paragraph (c)(3), a transaction will
be deemed to be fair and reasonable to
a participant or beneficiary if he pays
no more than, or receives no less than,
adequate consideration (as defined in
section 3(18) of the Act) in connection
with the transaction.

(4) No obligation to advise. A fiduciary
has no obligation under part 4 of title
| of the Act to provide investment ad-
vice to a participant or beneficiary
under an ERISA section 404(c) plan.

(d) Effect of independent exercise of
control—(1) Participant or beneficiary not
a fiduciary. If a participant or bene-
ficiary of an ERISA section 404(c) plan
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exercises independent control over as-
sets in his individual account in the
manner described in paragraph (c),
then such participant or beneficiary is
not a fiduciary of the plan by reason of
such exercise of control.

(2) Limitation on liability of plan fidu-
ciaries. (i) If a participant or bene-
ficiary of an ERISA section 404(c) plan
exercises independent control over as-
sets in his individual account in the
manner described in paragraph (c),
then no other person who is a fiduciary
with respect to such plan shall be lia-
ble for any loss, or with respect to any
breach of part 4 of title | of the Act,
that is the direct and necessary result
of that participant’s or beneficiary’s
exercise of control.

(i) Paragraph (d)(2)(i) does not apply
with respect to any instruction, which
if implemented—

(A) Would not be in accordance with
the documents and instruments gov-
erning the plan insofar as such docu-
ments and instruments are consistent
with the provisions of title | of ERISA,;

(B) Would cause a fiduciary to main-
tain the indicia of ownership of any as-
sets of the plan outside the jurisdiction
of the district courts of the United
States other than as permitted by sec-
tion 404(b) of the Act and 29 CFR
2550.404b-1;

(C) Would jeopardize the plan’s tax
qualified status under the Internal
Revenue Code;

(D) Could result in a loss in excess of
a participant’s or beneficiary’s account
balance; or

(E) Would result in a direct or indi-
rect:

(1) Sale, exchange, or lease of prop-
erty between a plan sponsor or any af-
filiate of the sponsor and the plan ex-
cept for the acquisition or disposition
of any interest in a fund, subfund or
portfolio managed by a plan sponsor or
an affiliate of the sponsor, or the pur-
chase or sale of any qualifying em-
ployer security (as defined in section
407(d)(5) of the Act) which meets the
conditions of section 408(e) of ERISA
and section (d)(2)(ii)(E)(4) below;

(2) Loan to a plan sponsor or any af-
filiate of the sponsor;

(3) Acquisition or sale of any em-
ployer real property (as defined in sec-
tion 407(d)(2) of the Act); or
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(4) Acquisition or sale of any em-
ployer security except to the extent
that:

(i) Such securities are qualifying em-
ployer securities (as defined in section
407(d)(5) of the Act);

(ii) Such securities are stock or an
equity interest in a publicly traded
partnership (as defined in section
7704(b) of the Internal Revenue Code of
1986), but only if such partnership is an
existing partnership as defined in sec-
tion 10211(c)(2)(A) of the Revenue Act
of 1987 (Public Law 100-203);

(iii) Such securities are publicly trad-
ed on a national exchange or other gen-
erally recognized market;

(iv) Such securities are traded with
sufficient frequency and in sufficient
volume to assure that participant and
beneficiary directions to buy or sell the
security may be acted upon promptly
and efficiently;

(v) Information provided to share-
holders of such securities is provided to
participants and beneficiaries with ac-
counts holding such securities;

(vi) Voting, tender and similar rights
with respect to such securities are
passed through to participants and
beneficiaries with accounts holding
such securities;

(vii) Information relating to the pur-
chase, holding, and sale of securities,
and the exercise of voting, tender and
similar rights with respect to such se-
curities by participants and bene-
ficiaries, is maintained in accordance
with procedures which are designed to
safeguard the confidentiality of such
information, except to the extent nec-
essary to comply with Federal laws or
state laws not preempted by the Act;

(viii) The plan designates a fiduciary
who is responsible for ensuring that:
The procedures required under subpara-
graph (d)(2)(ii)(E)(4)(vii) are sufficient
to safeguard the confidentiality of the
information described in that subpara-
graph, such procedures are being fol-
lowed, and the independent fiduciary
required by subparagraph
d)(@)(i1)(E)(4)(ix) is appointed; and

(ix) An independent fiduciary is ap-
pointed to carry out activities relating
to any situations which the fiduciary
designated by the plan for purposes of
subparagraph (d)(2)(ii)(E)(4)(viii) deter-
mines involve a potential for undue
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employer influence upon participants
and beneficiaries with regard to the di-
rect or indirect exercise of shareholder
rights. For purposes of this subpara-
graph, a fiduciary is not independent if
the fiduciary is affiliated with any
sponsor of the plan.

(iii) The individual investment deci-
sions of an investment manager who is
designated directly by a participant or
beneficiary or who manages a look-
through investment vehicle in which a
participant or beneficiary has invested
are not direct and necessary results of
the designation of the investment man-
ager or of investment in the look-
through investment vehicle. However,
this paragraph (d)(2)(iii) shall not be
construed to result in liability under
section 405 of ERISA with respect to a
fiduciary (other than the investment
manager) who would otherwise be re-
lieved of liability by reason of section
404(c)(2) of the Act and paragraph (d) of
this section.

(3) Prohibited transactions. The relief
provided by section 404(c) of the Act
and this section applies only to the
provisions of part 4 of title | of the Act.
Therefore, nothing in this section re-
lieves a disqualified person from the
taxes imposed by sections 4975 (a) and
(b) of the Internal Revenue Code with
respect to the transactions prohibited
by section 4975(c)(1) of the Code.

(e) Defintions. For purposes of this
section:

(1) Look-through
means:

(i) An investment company described
in section 3(a) of the Investment Com-
pany Act of 1940, or a series investment
company described in section 18(f) of
the 1940 Act or any of the segregated
portfolios of such company;

(if) A common or collective trust
fund or a pooled investment fund main-
tained by a bank or similar institution,
a deposit in a bank or similar institu-
tion, or a fixed rate investment con-
tract of a bank or similar institution;

(iii) A pooled separate account or a
fixed rate investment contract of an in-
surance company qualified to do busi-
ness in a State; or

(iv) Any entity whose assets include
plan assets by reason of a plan’s invest-
ment in the entity;

investment vehicle
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(2) Adequate consideration has the
meaning given it in section 3(18) of the
Act and in any regulations under this
title;

(3) An affiliate of a person includes
the following:

(i) Any person directly or indirectly
controlling, controlled by, or under
common control with the person;

(if) Any officer, director, partner,
employee, an employee of an affiliated
employer, relative (as defined in sec-
tion 3(15) of ERISA), brother, sister, or
spouse of a brother or sister, of the per-
son; and

(iii) Any corporation or partnership

of which the person is an officer direc-
tor or partner.
For purposes of this paragraph (e)(3),
the term “control” means, with respect
to a person other than an individual,
the power to exercise a controlling in-
fluence over the management or poli-
cies of such person.

(4) A designated investment alternative
is a specific investment identified by a
plan fiduciary as an available invest-
ment alternative under the plan.

(f) Examples. The provisions of this
section are illustrated by the following
examples. Examples (5) through (11) as-
sume that the participant has exer-
cised independent control with respect
to his individual account under an
ERISA section 404(c) plan described in
paragraph (b) and has not directed a
transaction described in paragraph
(@) (2)(ii).

(1) Plan A is an individual account plan de-
scribed in section 3(34) of the Act. The plan
states that a plan participant or beneficiary
may direct the plan administrator to invest
any portion of his individual account in a
particular diversified equity fund managed
by an entity which is not affiliated with the
plan sponsor, or any other asset administra-
tively feasible for the plan to hold. However,
the plan provides that the plan adminis-
trator will not implement certain listed in-
structions for which plan fiduciaries would
not be relieved of liability under section
404(c) (see paragraph (d)(2)(ii)). Plan partici-
pants and beneficiaries are permitted to give
investment instructions during the first
week of each month with respect to the eqg-
uity fund and at any time with respect to
other investments. The plan provides for the
pass-through of voting, tender and similar
rights incidental to the holding in the ac-
count of a participant or beneficiary of an
ownership interest in the equity fund or any
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other investment alternative available under
the plan. The plan administrator of plan A
provides each participant and beneficiary
with the information described in subpara-
graphs (i), (ii), (iii), (iv), (v), (vi) and (vii) of
paragraph (b)(2)(i)(B)(1) upon their entry
into the plan, and provides updated informa-
tion in the event of any material change in
the information provided. Immediately fol-
lowing an investment by a participant or
beneficiary in the equity fund, the plan ad-
ministrator provides a copy of the most re-
cent prospectus received from the fund to
the investing participant or beneficiary. Im-
mediately following any investment by a
participant or beneficiary in any other in-
vestment alternative which is subject to the
Securities Act of 1933, the plan adminis-
trator provides the participant or bene-
ficiary with the most recent prospectus re-
ceived from that investment alternative (see
paragraph (b)(2)(i)(B)(1)(viii)). Finally, subse-
quent to any investment by a participant or
beneficiary, the plan administrator forwards
to the investing participant or beneficiary
any materials provided to the plan relating
to the exercise of voting, tender or similar
rights attendant to ownership of an interest
in such investment (see paragraph
(b)(2)(1)(B)(1)(ix)). Upon request, the plan ad-
ministrator provides each participant or ben-
eficiary with copies of any prospectuses, fi-
nancial statements and reports, and any
other materials relating to the investment
alternatives available under the plan which
are received by the plan (see paragraph
(b)(2)(i)(B)(2 )(ii)). Also upon request, the
plan administrator provides each participant
and beneficiary with the other information
required by paragraph (b)(2)(i)(B)(2) with re-
spect to the equity fund, which is a des-
ignated investment alternative, including in-
formation concerning the latest available
value of the participant’s or beneficiary’s in-
terest in the equity fund (see paragraph
b)2)([H)(B)(2)(v)). Plan A meets the require-
ments of paragraphs (b)(2)(i)(B)(1) and (2) of
this section regarding the provision of in-
vestment information.

NOTE: The regulation imposes no addi-
tional obligation on the administrator to
furnish or make available materials relating
to the companies in which the equity fund
invests (e.g., prospectuses, proxies, etc.).

(2) Plan C is an individual account plan de-
scribed in section 3(34) of the Act under
which participants and beneficiaries may
choose among three investment alternatives
which otherwise meet the requirements of
paragraph (b) of this section. The plan per-
mits investment instruction with respect to
each investment alternative only on the first
10 days of each calendar quarter, i.e. January
1-10, April 1-10, July 1-10 and October 1-10.
Plan C satisfies the condition of paragraph
(b)(2)(i1)(C)(1) that instruction be permitted
not less frequently than once within any
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three month period, since there is not any
three month period during which control
could not be exercised.

(3) Assume the same facts as in paragraph
(f)(2), except that investment instruction
may only be given on January 1, April 4,
July 1 and October 1. Plan C is not an ERISA
section 404(c) plan because it does not satisfy
the condition of paragraph (b)(2)(ii)(C)(1)
that instruction be permitted not less fre-
quently than once within any three month
period. Under these facts, there is a three
month period, e.g., January 2 through April
1, during which control could not be exer-
cised by participants and beneficiaries.

(4) Plan D is an individual account plan de-
scribed in section 3(34) of the Act under
which participants and beneficiaries may
choose among three diversified investment
alternatives which constitute a broad range
of investment alternatives. The plan also
permits investment instruction with respect
to an employer securities alternative but
provides that a participant or beneficiary
can invest no more than 25% of his account
balance in this alternative. This restriction
does not affect the availability of relief
under section 404(c) inasmuch as it does not
relate to the three diversified investment al-
ternatives and, therefore, does not cause the
plan to fail to provide an opportunity to
choose from a broad range of investment al-
ternatives.

(5) A participant, P, independently exer-
cises control over assets in his individual ac-
count plan by directing a plan fiduciary, F,
to invest 100% of his account balance in a
single stock. P is not a fiduciary with re-
spect to the plan by reason of his exercise of
control and F will not be liable for any losses
that necessarily result form P’s investment
instruction.

(6) Assume the same facts as in paragraph
(F)(5), except that P directs F to purchase the
stock from B, who is a party in interest with
respect to the plan. Neither P nor F has en-
gaged in a transaction prohibited under sec-
tion 406 of the Act: P because he is not a fi-
duciary with respect to the plan by reason of
his exercise of control and F because he is
not liable for any breach of part 4 of title |
that is the direct and necessary consequence
of P’s exercise of control. However, a prohib-
ited transaction under section 4975(c) of the
Internal Revenue Code may have occurred,
and, in the absence of an exemption, tax li-
ability may be imposed pursuant to sections
495 (a) and (b) of the Code.

(7) Assume the same facts as in paragraph
(f)(5), except that P does not specify that the
stock be purchased from B, and F chooses to
purchase the stock from B. In the absence of
an exemption, F has engaged in a prohibited
transaction described in 406(a) of ERISA be-
cause the decision to purchase the stock
from B is not a direct or necessary result of
P’s exercise of control.

§2550.404c-1

(8) Pursuant to the terms of the plan, plan
fiduciary F designates three reputable in-
vestment managers whom participants may
appoint to manage assets in their individual
accounts. Participant P selects M, one of the
designated managers, to manage the assets
in his account. M prudently manages P’s ac-
count for 6 months after which he incurs
losses in managing the account through his
imprudence. M has engaged in a breach of fi-
duciary duty because M’s imprudent man-
agement of P’s account is not a direct or
necessary result of P’s exercise of control
(the choice of M as manager). F has no fidu-
ciary liability for M’s imprudence because he
has no affirmative duty to advise P (see
paragraph (c)(4)) and because F is relieved of
co-fiduciary liability by reason of section
404(c)(2) (see paragraph (d)(2)(iii)). F does
have a duty to monitor M’s performance to
determine the suitability of continuing M as
an investment manager, however, and M’s
imprudence would be a factor which F must
consider in periodically reevaluating its de-
cision to designate M.

(9) Participant P instructs plan fiduciary F
to appoint G as his investment manager pur-
suant to the terms of the plan which provide
P total discretion in choosing an investment
manager. Through G’s imprudence, G incurs
losses in managing P’s account. G has en-
gaged in a breach of fiduciary duty because
G’s imprudent management of P’s account is
not a direct or necessary result of P’s exer-
cise of control (the choice of G as manager).
Plan fiduciary F has no fiduciary liability
for G’s imprudence because F has no obliga-
tion to advise P (see paragraph (c)(4)) and be-
cause F is relieved of co-fiduciary liability
for G’s actions by reason of section 404(c)(2)
(see paragraph (d)(2)(iii)). In addition, F also
has no duty to determine the suitability of G
as an investment manager because the plan
does not designate G as an investment man-
ager.

(10) Participant P directs a plan fiduciary,
F, a bank, to invest all of the assets in his
individual account in a collective trust fund
managed by F that is designed to be invested
solely in a diversified portfolio of common
stocks. Due to economic conditions, the
value of the common stocks in the bank col-
lective trust fund declines while the value of
publicly-offered fixed income obligations re-
mains relatively stable. F is not liable for
any losses incurred by P solely because his
individual account was not diversified to in-
clude fixed income obligations. Such losses
are the direct result of P’s exercise of con-
trol; moreover, under paragraph (c)(4) of this
section F has no obligation to advise P re-
garding his investment decisions.

(11) Assume the same facts as in paragraph
(f)(10) except that F, in managing the collec-
tive trust fund, invests the assets of the fund
solely in a few highly speculative stocks. F
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is liable for losses resulting from its impru-
dent investment in the speculative stocks
and for its failure to diversify the assets of
the account. This conduct involves a sepa-
rate breach of F’s fiduciary duty that is not
a direct or necessary result of P’s exercise of
control (see paragraph (d)(2)(iii)).

(g) Effective date—(1) In general. Ex-
cept as provided in paragraph (9)(2),
this section is effective with respect to
transactions occurring on or after the
first day of the second plan year begin-
ning on or after October 13, 1992.

(2) This section is effective with re-
spect to transactions occurring under a
plan maintained pursuant to one or
more collective bargaining agreements
between employee representatives and
one or more employers ratified before
October 13, 1992 after the later of the
date determined under paragraph (g)(1)
or the date on which the last collective
bargaining agreement terminates. For
purposes of this paragraph (g)(2), any
extension or renegotiation of a collec-
tive bargaining agreement which is
ratified on or after October 13, 1992 is
to be disregarded in determining the
date on which the agreement termi-
nates.

(3) Transactions occurring before the
date determined under subparagraph
(9)(1) or (2) of this section, as applica-
ble, are governed by section 404(c) of
the Act without regard to the regula-
tion.

[57 FR 46932, Oct. 13, 1992]

§2550.407a-1 General rule for the ac-
quisition and holding of employer
securities and employer real prop-
erty.

(a) In general. Section 407(a)(1) of the
Employee Retirement Income Security
Act of 1974 (the Act) states that except
as otherwise provided in section 407
and section 414 of the Act, a plan may
not acquire or hold any employer secu-
rity which is not a qualifying employer
security or any employer real property
which is not qualifying employer real
property. Section 406(a)(1)(E) prohibits
a fiduciary from knowingly causing a
plan to engage in a transaction which
constitutes a direct or indirect acquisi-
tion, on behalf of a plan, of any em-
ployer security or employer real prop-
erty in violation of section 407(a), and
section 406(a)(2) prohibits a fiduciary
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who has authority or discretion to con-
trol or manage assets of a plan to per-
mit the plan to hold any employer se-
curity or employer real property if he
knows or should know that holding
such security or real property violates
section 407(a).

(b) Requirements applicable to all plans.
A plan may hold or acquire only em-
ployer securities which are qualifying
employer securities and employer real
property which is qualifying employer
real property. A plan may not hold em-
ployer securities and employer real
property which are not qualifying em-
ployer securities and qualifying em-
ployer real property, except to the ex-
tent that:

(1) The employer security is held by a
plan which has made an election under
section 407(c)(3) of the Act; or

(2) The employer security is a loan or
other extension of credit which satis-
fies the requirements of section
414(c)(1) of the Act or the employer real
property is leased to the employer pur-
suant to a lease which satisfies the re-
quirements of section 414(c)(2) of the
Act.

[42 FR 47201, Sept. 20, 1977; 42 FR 59842, Nov.
22, 1977]

§2550.407a-2 Limitation with respect
to the acquisition of qualifying em-
ployer securities and qualifying em-
ployer real property.

(a) In general. Section 407(a)(2) of the
Employee Retirement Income Security
Act of 1974 (the Act) provides that a
plan may not acquire any qualifying
employer security or qualifying em-
ployer real property, if immediately
after such acquisition the aggregate
fair market value of qualifying em-
ployer securities and qualifying em-
ployer real property held by the plan
exceeds 10 percent of the fair market
value of the assets of the plan.

(b) Acquisition. For pusposes of sec-
tion 407(a) of the Act, an acquisition by
a plan of qualifying employer securi-
ties or qualifying employer real prop-
erty shall include, but not be limited
to, an acquisition by purchase, by the
exchange of plan assets, by the exercise
of warrants or rights, by the conver-
sion of a security (except any acquisi-
tion pursuant to a conversion exempt
under section 408(b)(7) of the Act), by
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