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than the offering price for the obliga-
tion as established by current bid and
asked prices quoted by persons inde-
pendent of the issuer;

(ii) From an underwriter, at a price—

(A) Not in excess of the public offer-
ing price for the obligation as set forth
in a prospectus or offering circular
filed with the Securities and Exchange
Commission, and

(B) At which a substantial portion of
the same issue is acquired by persons
independent of the issuer; or

(iii) Directly from the issuer at a
price not less favorable to the plan
than the price paid currently for a sub-
stantial portion of the same issue by
persons independent of the issuer;

(2) Immediately following acquisition
of such obligation,

(i) Not more than 25 percent of the
aggregate amount of obligations issued
in such issue and outstanding at the
time of acquisition is held by the plan,
and

(ii) At least 50 percent of the aggre-
gate amount referred to in paragraph
(A) is held by persons independent of
the issuer; and

(3) Immediately following acquisition
of the obligation, not more than 25 per-
cent of the assets of the plan is in-
vested in obligations of the employer
or an affiliate of the employer.

[42 FR 44388, Sept. 2, 1977]

§2550.407d-6 Definition of the term
“employee stock ownership plan”.

(a) In general—(1) Type of plan. To be
an “ESOP” (employee stock ownership
plan), a plan described in section
407(d)(6)(A) of the Employee Retire-
ment Income Security Act of 1974 (the
Act) must meet the requirements of
this section. See section 407(d)(6)(B).

(2) Designation as ESOP. To be an
ESOP, a plan must be formally des-
ignated as such in the plan document.

(3) Retroactive amendment. A plan
meets the requirements of this section
as of the date that it is designated as
an ESOP if it is amended retroactively
to meet, and in fact does meet, such re-
quirements at any of the following
times:

(i) 12 months after the date on which
the plan is designated as an ESOP;

(ii) 90 days after a determination let-
ter is issued with respect to the quali-
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fication of the plan as an ESOP under
this section, but only if the determina-
tion is requested by the date in para-
graph (a)(3)(i) of this section; or

(iii) A later date approved by the In-
ternal Revenue Service district direc-
tor.

(4) Addition to other plan. An ESOP
may form a portion of a plan the bal-
ance of which includes a qualified pen-
sion, profit-sharing, or stock bonus
plan which is not an ESOP. A reference
to an ESOP includes an ESOP that
forms a portion of another plan.

(5) Conversion of existing plan to an
ESOP. If an existing pension, profit-
sharing, or stock bonus plan is con-
verted into an ESOP, the requirements
of section 404 of the Act, relating to fi-
duciary duties, and section 401(a) of the
Internal Revenue Code (the Code), re-
lating to requirements for plans estab-
lished for the exclusive benefit of em-
ployees, apply to such conversion. A
conversion may constitute a termi-
nation of an existing plan. For defini-
tion of a termination, see the regula-
tions under section 411(d)(3) of the Code
and section 4041(f) of the Act.

(6) Certain arrangements barred—(i)
Buy-sell agreements. An arrangement in-
volving an ESOP that creates a put op-
tion must not provide for the issuance
of put options other than as provided
under §2550.408b-3 (j), (k) and (I). Also,
an ESOP must not otherwise obligate
itself to acquire securities from a par-
ticular security holder at an indefinite
time determined upon the happening of
an event such as the death of the hold-
er.

(b) Plan designed to invest primarily in
qualifying employer securities. A plan
constitutes an ESOP only if the plan
specifically states that it is designed to
invest primarily in qualifying em-
ployer securities. Thus, a stock bonus
plan or a money purchase pension plan
constituting an ESOP may invest part
of its assets in other than qualifying
employer securities. Such plan will be
treated the same as other stock bonus
plans or money purchase pension plans
qualified under section 401(a) of the
Code with respect to those invest-
ments.

(c) Regulations of the Secretary of the
Treasury. A plan constitutes an ESOP
for a plan year only if it meets such
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other requirements as the Secretary of
the Treasury may prescribe by regula-
tion under section 4975(e)(7) of the
Code. (See 26 CFR 54.4975-11).

[42 FR 44388, Sept. 2, 1977]

§2550.408b-1 General statutory ex-
emption for loans to plan partici-
pants and beneficiaries who are
parties in interest with respect to
the plan.

(a)(1) In general. Section 408(b)(1) of
the Employee Retirement Income Se-
curity Act of 1974 (the Act or ERISA)
exempts from the prohibitions of sec-
tion 406(a), 406(b)(1) and 406(b)(2) loans
by a plan to parties in interest who are
participants or beneficiaries of the
plan, provided that such loans:

(i) Are available to all such partici-
pants and beneficiaries on a reasonably
equivalent basis;

(ii) Are not made available to highly
compensated employees, officers or
shareholders in an amount greater
than the amount made available to
other employees;

(iii) Are made in accordance with
specific provisions regarding such loans
set forth in the plan;

(iv) Bear a reasonable rate of inter-
est; and

(v) Are adequately secured.

The Internal Revenue Code (the Code)
contains parallel provisions to section
408(b)(1) of the Act. Effective, Decem-
ber 31, 1978, section 102 of Reorganiza-
tion Plan No. 4 of 1978 (43 FR 47713, Oc-
tober 17, 1978) transferred the authority
of the Secretary of the Treasury to
promulgate regulations of the type
published herein to the Secretary of
Labor. Therefore, all references herein
to section 408(b)(1) of the Act should be
read to include reference to the par-
allel provisions of section 4975(d)(1) of
the Code.

Section 1114(b)(15)(B) of the Tax Re-
form Act of 1986 amended section
408(b)(1)(B) of ERISA by deleting the
phrase “highly compensated employees,
officers or shareholders” and sub-
stituting the phrase “highly com-
pensated employees (within the mean-
ing of section 414(g) of the Internal
Revenue Code of 1986).” Thus, for plans
with participant loan programs which
are subject to the amended section
408(b)(1)(B), the requirements of this

§2550.408b-1

regulation should be read to conform
with the amendment.

(2) Scope. Section 408(b)(1) of the Act
does not contain an exemption from
acts described in section 406(b)(3) of the
Act (prohibiting fiduciaries from re-
ceiving consideration for their own per-
sonal account from any party dealing
with a plan in connection with a trans-
action involving plan assets). If a loan
from a plan to a participant who is a
party in interest with respect to that
plan involves an act described in sec-
tion 406(b)(3), such an act constitutes a
separate transaction which is not ex-
empt under section 408(b)(1) of the Act.
The provisions of section 408(b)(1) are
further limited by section 408(d) of the
Act (relating to transactions with
owner-employees and related persons).

(3) Loans. (i) Section 408(b)(1) of the
Act provides relief from the prohibi-
tions of section 406(a), 406(b)(1) and
406(b)(2) for the making of a partici-
pant loan. The term “participant loan”
refers to a loan which is arranged and
approved by the fiduciary admin-
istering the loan program primarily in
the interest of the participant and
which otherwise satisfies the criteria
set forth in section 408(b)(1) of the Act.
The existence of a participant loan or
participant loan program will be deter-
mined upon consideration of all rel-
evant facts and circumstances. Thus,
for example, the mere presence of a
loan document appearing to satisfy the
requirements of section 408(b)(1) will
not be dispositive of whether a partici-
pant loan exists where the subsequent
administration of the loan indicates
that the parties to the loan agreement
did not intend the loan to be repaid.
Moreover, a loan program containing a
precondition designed to benefit a
party in interest (other than the par-
ticipant) is not afforded relief by sec-
tion 408(b)(1) or this regulation. In this
regard, section 408(b)(1) recognizes that
a program of participant loans, like
other plan investments, must be pru-
dently established and administered
for the exclusive purpose of providing
benefits to participants and bene-
ficiaries of the plan.

(ii) For the purpose of this regula-
tion, the term “loan” will include any
renewal or modification of an existing
loan agreement, provided that, at the
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