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Employee Benefits Security Admin., Labor § 2550.408c–2 

which a reasonable rate of interest is 
paid, including a certificate of deposit 
issued by a bank or similar financial 
institution. 

[42 FR 32392, June 24, 1977; 42 FR 36823, July 
18, 1977] 

§ 2550.408b–6 Statutory exemption for 
ancillary services by a bank or simi-
lar financial institution. 

(a) In general. Section 408(b)(6) of the 
Employee Retirement Income Security 
Act of 1974 (the Act) exempts from the 
prohibitions of section 406 of the Act 
the provision of certain ancillary serv-
ices by a bank or similar financial in-
stitution (as defined in § 2550.408b– 
4(c)(1) supervised by the United States 
or a State to a plan for which it acts as 
a fiduciary if the conditions of 
§ 2550.408b–6(b) are met. Such ancillary 
services include services which do not 
meet the requirements of section 
408(b)(2) of the Act because the provi-
sion of such services involves an act de-
scribed in section 406(b)(1) of the Act 
(relating to fiduciaries dealing with 
the assets of plans in their own inter-
est or for their own account) by the fi-
duciary bank or similar financial insti-
tution or an act described in section 
406(b)(2) of the Act (relating to fidu-
ciaries in their individual or in any 
other capacity acting in any trans-
action involving the plan on behalf of a 
party (or representing a party) whose 
interests are adverse to the interests of 
the plan or the interests of its partici-
pants or beneficiaries). Section 
408(b)(6) provides an exemption from 
sections 406(b)(1) and (2) because sec-
tion 408(b)(6) contemplates the provi-
sion of such ancillary services without 
the approval of a second fiduciary (as 
described in § 2550.408b–2(e)(2)) if the 
conditions of § 2550.408b–6(b) are met. 
Thus, for example, plan assets held by 
a fiduciary bank which are reasonably 
expected to be needed to satisfy cur-
rent plan expenses may be placed by 
the bank in a non-interest-bearing 
checking account in the bank if the 
conditions of § 2550.408b–6(b) are met, 
notwithstanding the provisions of sec-
tion 408(b)(4) of the Act (relating to in-
vestments in bank deposits). However, 
section 408(b)(6) does not provide an ex-
emption for an act described in section 
406(b)(3) of the Act (relating to fidu-

ciaries receiving consideration for 
their own personal account from any 
party dealing with a plan in connection 
with a transaction involving the assets 
of the plan). The receipt of such consid-
eration is a separate transaction not 
described in section 408(b)(6). Section 
408(b)(6) does not contain an exemption 
from other provisions of the Act, such 
as section 404, or other provisions of 
law which may impose requirements or 
restrictions relating to the trans-
actions which are exempt under section 
408(b)(6) of the Act. See, for example, 
section 401 of the Internal Revenue 
Code of 1954. The provisions of section 
408(b)(6) of the Act are further limited 
by section 408(d) of the Act (relating to 
transactions with owner-employees and 
related persons). 

(b) Conditions. Such service must be 
provided— 

(1) At not more than reasonable com-
pensation; 

(2) Under adequate internal safe-
guards which assure that the provision 
of such service is consistent with sound 
banking and financial practice, as de-
termined by Federal or State super-
visory authority; and 

(3) Only to the extent that such serv-
ice is subject to specific guidelines 
issued by the bank or similar financial 
institution which meet the require-
ments of § 2550.408b–6(c). 

[42 FR 32392, June 24, 1977; 42 FR 36823, July 
18, 1977] 

§ 2550.408c–2 Compensation for serv-
ices. 

(a) In general. Section 408(b)(2) of the 
Employee Retirement Income Security 
Act of 1974 (the Act) refers to the pay-
ment of reasonable compensation by a 
plan to a party in interest for services 
rendered to the plan. Section 408(c)(2) 
of the Act and §§ 2550.408c–2(b)(1) 
through 2550.408c–2(b)(4) clarify what 
constitutes reasonable compensation 
for such services. 

(b)(1) General rule. Generally, whether 
compensation is ‘‘reasonable’’ under 
sections 408 (b)(2) and (c)(2) of the Act 
depends on the particular facts and cir-
cumstances of each case. 

(2) Payments to certain fiduciaries. 
Under sections 408(b)(2) and 408(c)(2) of 
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