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(b) The Department will generally 
treat any exemption application which 
is filed solely under section 408(a) of 
ERISA or solely under section 4975(c)(2) 
of the Code as an exemption filed under 
both section 408(a) and section 
4975(c)(2) if it relates to a transaction 
that would be prohibited both by 
ERISA and by the corresponding provi-
sions of the Code. 

(c) The procedures set forth in this 
subpart represent the exclusive means 
by which the Department will issue ad-
ministrative exemptions. The Depart-
ment will not issue exemptions upon 
oral request alone. Likewise, the De-
partment will not grant exemptions 
orally. An applicant for an administra-
tive exemption may request and re-
ceive oral advice from Department em-
ployees in preparing an exemption ap-
plication. However, such advice does 
not constitute part of the administra-
tive record and is not binding on the 
Department in its processing of an ex-
emption application or in its examina-
tion or audit of a plan. 

§ 2570.31 Definitions. 
For purposes of these procedures, the 

following definitions apply: 
(a) An affiliate of a person means— 
(1) Any person directly or indirectly 

through one or more intermediaries, 
controlling, controlled by, or under 
common control with the person; 

(2) Any director of, relative of, or 
partner in, any such person; 

(3) Any corporation, partnership, 
trust, or unincorporated enterprise of 
which such person is an officer, direc-
tor, or a 5 percent or more partner or 
owner; and 

(4) Any employee or officer of the 
person who— 

(i) Is highly compensated (as defined 
in section 4975(e)(2)(H) of the Code), or 

(ii) Has direct or indirect authority, 
responsibility, or control regarding the 
custody, management, or disposition of 
plan assets. 

(b) A class exemption is an administra-
tive exemption, granted under section 
408(a) of ERISA, section 4975(c)(2) of 
the Code, and/or 5 U.S.C. 8477(c)(3), 
which applies to any parties in interest 
within the class of parties in interest 
specified in the exemption who meet 
the conditions of the exemption. 

(c) Department means the U.S. De-
partment of Labor and includes the 
Secretary of Labor or his delegate ex-
ercising authority with respect to pro-
hibited transaction exemptions to 
which this subpart applies. 

(d) Exemption transaction means the 
transaction or transactions for which 
an exemption is requested. 

(e) An individual exemption is an ad-
ministrative exemption, granted under 
section 408(a) of ERISA, section 
4975(c)(2) of the Code, and/or 5 U.S.C. 
8477(c)(3), which applies only to the 
specific parties in interest named or 
otherwise defined in the exemption. 

(f) A party in interest means a person 
described in section 3(14) of ERISA or 5 
U.S.C. 8477(a)(4) and includes a disquali-
fied person, as defined in section 
4975(e)(2) of the Code. 

(g) Pooled fund means an account or 
fund for the collective investment of 
the assets of two or more unrelated 
plans, including (but not limited to) a 
pooled separate account maintained by 
an insurance company and a common 
or collective trust fund maintained by 
a bank or similar financial institution. 

§ 2570.32 Persons who may apply for 
exemptions. 

(a) The Department may initiate ex-
emption proceedings on its own mo-
tion. In addition, the Department will 
initiate exemption proceedings upon 
the application of: 

(1) Any party in interest to a plan 
who is or may be a party to the exemp-
tion transaction; 

(2) Any plan which is a party to the 
exemption transaction; or 

(3) In the case of an application for 
an exemption covering a class of par-
ties in interest or a class of trans-
actions, in addition to any person de-
scribed in paragraphs (a)(1) and (a)(2) of 
this section, an association or organi-
zation representing parties in interest 
who may be parties to the exemption 
transaction. 

(b) An application by or for a person 
described in paragraph (a) of this sec-
tion, may be submitted by the appli-
cant or by his authorized representa-
tives. If the application is submitted by 
a representative of the applicant, the 
representative must submit proof of his 
authority in the form of: 
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(1) A power of attorney; or 
(2) A written certification from the 

applicant that the representation is au-
thorized. 

(c) If the authorized representative of 
an applicant submits an application for 
an exemption to the Department to-
gether with proof of his authority to 
file the application as required by 
paragraph (b) of this section, the De-
partment will direct all correspondence 
and inquiries concerning the applica-
tion to the representative unless re-
quested to do otherwise by the appli-
cant. 

§ 2570.33 Applications the Department 
will not ordinarily consider. 

(a) The Department will not ordi-
narily consider: 

(1) An application that fails to in-
clude all the information required by 
§§ 2570.34 and 2570.35 or otherwise fails 
to conform to the requirements of 
these procedures; or 

(2) An application for exemption in-
volving a transaction or transactions 
which are the subject of an investiga-
tion for possible violations of part 1 or 
4 of subtitle B of title I of ERISA or 
section 8477 or 8478 of FERSA or an ap-
plication for an exemption involving a 
party in interest who is the subject of 
such an investigation or who is a de-
fendant in an action by the Depart-
ment or the Internal Revenue Service 
to enforce the above-mentioned provi-
sions of ERISA or FERSA. 

(b) If for any reason the Department 
decides not to consider an exemption 
application, it will inform the appli-
cant of that decision in writing and of 
the reasons therefor. 

(c) An application for an individual 
exemption relating to a specific trans-
action or transactions will ordinarily 
not be considered separately if the De-
partment is considering a class exemp-
tion relating to the same type of trans-
action or transactions. 

§ 2570.34 Information to be included in 
every exemption application. 

(a) All applications for exemptions 
must contain the following informa-
tion: 

(1) The name(s) of the applicant(s); 
(2) A detailed description of the ex-

emption transaction and the parties in 

interest for whom an exemption is re-
quested, including a description of any 
larger integrated transaction of which 
the exemption transaction is a part; 

(3) Whether the affected plan(s) and 
any parties in interest will be rep-
resented by the same person with re-
gard to the exemption application; 

(4) Reasons a plan would have for en-
tering into the exemption transaction; 

(5) The prohibited transaction provi-
sions from which exemptive relief is re-
quested and the reason why the trans-
action would violate each such provi-
sion; 

(6) Whether the exemption trans-
action is customary for the industry or 
class involved; 

(7) Whether the exemption trans-
action is or has been the subject of an 
investigation or enforcement action by 
the Department or by the Internal Rev-
enue Service; and 

(8) The hardship or economic loss, if 
any, which would result to the person 
or persons on behalf of whom the ex-
emption is sought, to affected plans, 
and to their participants and bene-
ficiaries from denial of the exemption. 

(b) All applications for exemption 
must also contain the following: 

(1) A statement explaining why the 
requested exemption would be— 

(i) Administratively feasible; 
(ii) In the interests of affected plans 

and their participants and bene-
ficiaries; and 

(iii) Protective of the rights of par-
ticipants and beneficiaries of affected 
plans. 

(2) With respect to the notification of 
interested persons required by § 2570.43: 

(i) A description of the interested 
persons to whom the applicant intends 
to provide notice; 

(ii) The manner in which the appli-
cant will provide such notice; and 

(iii) An estimate of the time the ap-
plicant will need to furnish notice to 
all interested persons following publi-
cation of a notice of the proposed ex-
emption in the FEDERAL REGISTER. 

(3) If an advisory opinion has been re-
quested with respect to any issue relat-
ing to the exemption transaction— 

(i) A copy of the letter concluding 
the Department’s action on the advi-
sory opinion request; or 
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