Employee Benefits Security Admin., Labor

Subpart A—Criteria for
Determining Who Must Be Bonded

§2580.412-1 Statutory provisions.

Section 13(a) of the Welfare and Pen-
sion Plans Disclosure Act of 1958, as
amended, states, in part, that:

Every administrator, officer and employee
of any employee welfare benefit plan or of
any employee pension benefit plan subject to
this Act who handles funds or other property
of such plan shall be bonded as herein pro-
vided; except that, where such plan is one
under which the only assets from which ben-
efits are paid are the general assets of a
union or of an employer, the administrator,
officers and employees of such plan shall be
exempt from the bonding requirements of
this section.

* * * Such bond shall provide protection to
the plan against loss by reason of acts of
fraud or dishonesty on the part of such ad-
ministrator, officer, or employee, directly or
through connivance with others.

§2580.412-2 Plans exempt from the
coverage of section 13.

Only completely unfunded plans in
which the plan benefits derive solely
from the general assets of a union?! or
employer, and in which plan assets are
not segregated in any way from the
general assets of a union or employer
and remain solely within the general
assets until the time of distribution of
benefits, shall be exempt from the
bonding provisions. As such, the lan-
guage “where such plan is one under
which the only assets from which bene-
fits are paid are the general assets of a
union or of an employer” shall not be
deemed to exempt a plan from the cov-
erage of section 13 if the plan is one in
which:

(a) Any benefits thereunder are pro-
vided or underwritten by an insurance
carrier or service or other organiza-
tion, or

1For purposes of the exemption discussed
in §2580.412-2, the term “union” shall include
“* * * gny organization of any kind or any
agency or employee representation com-
mittee, association, group, or plan, in which
employees participate and which exists for
the purpose in whole or in part, of dealing
with employers concerning an employee wel-
fare or pension benefit plan, or other matters
incidental to employement relationships
* * *¥7 (29 U.S.C. 302(a)(3)).

§2580.412-3

(b) There is a trust or other separate
entity to which contributions are made
or out of which benefits are paid, or

(c) Contributions to the plan are
made by the employees, either through
withholding or otherwise, or from any
source other than the employer or
union involved, or

(d) There is a separately maintained
bank account or separately maintained
books and records for the plan or other
evidence of the existence of a
segregrated or separately maintained
or administered fund out of which plan
benefits are to be provided.

As a general rule, the presence of spe-
cial ledger accounts or accounting en-
tries for plan funds as an integral part
of the general books and records of an
employer or union shall not, in and of
itself, be deemed sufficient evidence of
segregation of plan funds to take a
plan out of the exempt category, but
shall be considered along with the
other factors and criteria discussed
above in determining whether the ex-
emption applies. Again, it should be
noted, however, that the fact that a
plan is not exempt from the coverage
of section 13 does not necessarily mean
that its administrators, officers or em-
ployees are required to be bonded. As
stated previously, this will depend in
each case on whether or not they “han-
dle” funds or other property of the plan
within the meaning of section 13 and
under the standards set forth in
§2580.412-6.

§2580.412-3 Plan administrators, offi-
cers and employees for purposes of
section 13.

(a) Administrator. (1) For purposes of
the bonding provisions, the term “ad-
ministrator” is defined in the same
manner as under section 5 of the Act
and refers to:

(i) The person or persons designated
by the terms of the plan or the collec-
tive bargaining agreement with respon-
sibility for the ultimate control, dis-
position, or management of the money
received or contributed; or

(ii) In the absence of such designa-
tion, the person or persons actually re-
sponsible for the control, disposition,
or management of the money received
or contributed, irrespective of whether
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