Employee Benefits Security Admin., Labor

Subpart A—Criteria for
Determining Who Must Be Bonded

§2580.412-1 Statutory provisions.

Section 13(a) of the Welfare and Pen-
sion Plans Disclosure Act of 1958, as
amended, states, in part, that:

Every administrator, officer and employee
of any employee welfare benefit plan or of
any employee pension benefit plan subject to
this Act who handles funds or other property
of such plan shall be bonded as herein pro-
vided; except that, where such plan is one
under which the only assets from which ben-
efits are paid are the general assets of a
union or of an employer, the administrator,
officers and employees of such plan shall be
exempt from the bonding requirements of
this section.

* * * Such bond shall provide protection to
the plan against loss by reason of acts of
fraud or dishonesty on the part of such ad-
ministrator, officer, or employee, directly or
through connivance with others.

§2580.412-2 Plans exempt from the
coverage of section 13.

Only completely unfunded plans in
which the plan benefits derive solely
from the general assets of a union?! or
employer, and in which plan assets are
not segregated in any way from the
general assets of a union or employer
and remain solely within the general
assets until the time of distribution of
benefits, shall be exempt from the
bonding provisions. As such, the lan-
guage “where such plan is one under
which the only assets from which bene-
fits are paid are the general assets of a
union or of an employer” shall not be
deemed to exempt a plan from the cov-
erage of section 13 if the plan is one in
which:

(a) Any benefits thereunder are pro-
vided or underwritten by an insurance
carrier or service or other organiza-
tion, or

1For purposes of the exemption discussed
in §2580.412-2, the term “union” shall include
“* * * gny organization of any kind or any
agency or employee representation com-
mittee, association, group, or plan, in which
employees participate and which exists for
the purpose in whole or in part, of dealing
with employers concerning an employee wel-
fare or pension benefit plan, or other matters
incidental to employement relationships
* * *¥7 (29 U.S.C. 302(a)(3)).

§2580.412-3

(b) There is a trust or other separate
entity to which contributions are made
or out of which benefits are paid, or

(c) Contributions to the plan are
made by the employees, either through
withholding or otherwise, or from any
source other than the employer or
union involved, or

(d) There is a separately maintained
bank account or separately maintained
books and records for the plan or other
evidence of the existence of a
segregrated or separately maintained
or administered fund out of which plan
benefits are to be provided.

As a general rule, the presence of spe-
cial ledger accounts or accounting en-
tries for plan funds as an integral part
of the general books and records of an
employer or union shall not, in and of
itself, be deemed sufficient evidence of
segregation of plan funds to take a
plan out of the exempt category, but
shall be considered along with the
other factors and criteria discussed
above in determining whether the ex-
emption applies. Again, it should be
noted, however, that the fact that a
plan is not exempt from the coverage
of section 13 does not necessarily mean
that its administrators, officers or em-
ployees are required to be bonded. As
stated previously, this will depend in
each case on whether or not they “han-
dle” funds or other property of the plan
within the meaning of section 13 and
under the standards set forth in
§2580.412-6.

§2580.412-3 Plan administrators, offi-
cers and employees for purposes of
section 13.

(a) Administrator. (1) For purposes of
the bonding provisions, the term “ad-
ministrator” is defined in the same
manner as under section 5 of the Act
and refers to:

(i) The person or persons designated
by the terms of the plan or the collec-
tive bargaining agreement with respon-
sibility for the ultimate control, dis-
position, or management of the money
received or contributed; or

(ii) In the absence of such designa-
tion, the person or persons actually re-
sponsible for the control, disposition,
or management of the money received
or contributed, irrespective of whether
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such control, disposition, or manage-
ment is exercised directly or through
an agent or trustee designated by such
person or persons.

(2) Where by virtue of this definition,
or regulations, interpretations or opin-
ions issued with respect thereto, the
term embodies natural persons such as
members of the board of trustees of a
trust, the bonding requirements shall
apply to such persons.

(3) However, when by virtue of this
definition or regulations, interpreta-
tions, or opinions issued with respect
thereto, the administrator in a given
case in an entity such as a partnership,
corporation, mutual company, joint
stock company, trust, unincorporated
organization, union or employees’ ben-
eficiary association, the term shall be
deemed to apply, in meeting the bond-
ing requirements, only to those natural
persons who:

(i) Are vested under the authority of
the entity-administrator with the re-
sponsibility for carrying out functions
constituting control, disposition or
management of the money received or
contributed within the definition of ad-
ministrator, or who, acting on behalf of
or under the actual or apparent author-
ity of the entity-administrator, actu-
ally perform such functions, and who

(i) “Handle” funds or other property
of the plan within the meaning of these
regulations.

(b) Officers. For purposes of the bond-
ing provisions, the term “officer” shall
include any person designated by the
terms of a plan or collective bargaining
agreement as an officer, any person
performing or authorized to perform
executive functions of the plan or any
member of a board of trustees or simi-
lar governing body of a plan. The term
shall include such persons regardless of
whether they are representatives of or
selected by an employer, employees or
an employee organization. In its most
frequent application the term will
emcompass those natural persons ap-
pointed or elected as officers of the
plan or as members of boards or com-
mittees performing executive or super-
visory functions for the plan, but who
do not fall within the definition of ad-
ministrator.

(c) Employees.
bonding provisions the term

For purposes of the
“em_
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ployee” shall, to the extent a person
performs functions not falling within
the definition of officer or adminis-
trator, include any employee who per-
forms work for or directly related to a
covered plan, regardless of whether
technically he is employed, directly or
indirectly, by or for a plan, a plan ad-
ministrator, a trust, or by an employee
organization or employer within the
meaning of section 3(3) or 3(4) of the
Act.

(d) Other persons covered. For pur-
poses of the bonding provisions, the
terms “administrator, officer, or em-
ployee” shall include any persons per-
forming functions for the plan nor-
mally performed by administrators, of-
ficers, or employees of a plan. As such,
the terms shall include persons indi-
rectly employed, or otherwise dele-
gated, to perform such work for the
plan, such as pension consultants and
planners, and attorneys who perform
“handling” functions within the mean-
ing of §2580.412-6. On the other hand,
the terms would not include those bro-
kers or independent contractors who
have contracted for the performance of
functions which are not ordinarily car-
ried out by the administrators, offi-
cers, or employees of a plan, such as se-
curities, brokers who purchase and sell
securities or armored motor vehicle
companies.

[28 FR 14403, Dec. 27, 1963, as amended at 34
FR 5158, Mar. 13, 1969. Redesignated at 50 FR
26706, June 28, 1985]

§2580.412-4 “Funds or other property”
of a plan.
The affirmative requirement for

bonding persons falling within the defi-
nition of administrator, officer or em-
ployee is applicable only if they handle
“funds or other property” of the plan
concerned. The term “funds or other
property” is intended to encompass all
property which is used or may be used
as a source for the payment of benefits
to plan participants. It does not in-
clude permanent assets used in the op-
eration of the plan such as land and
buildings, furniture and fixtures or of-
fice and delivery equipment used in the
operation of the plan. It does include
all items in the nature of quick assets,
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