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addition, the plan must make a determina-
tion and notify H regarding any preexisting 
condition exclusion period that applies to H 
(and the basis of such determination) within 
a reasonable time period following receipt of 
the evidence that is consistent with the ur-
gency of H’s health condition (this deter-
mination may be modified as permitted 
under paragraph (d)(2) of this section). 

(Approved by the Office of Management and 
Budget under control numbers 1210–0102 and 
1210–0103) 

[62 FR 16941, Apr. 8, 1997; 62 FR 31670, 31692, 
June 10, 1997, as amended at 62 FR 35905, July 
2, 1997. Redesignated at 65 FR 82142, Dec. 27, 
2000] 

§ 2590.701–6 Special enrollment peri-
ods. 

(a) Special enrollment for certain indi-
viduals who lose coverage—(1) In general. 
A group health plan, and a health in-
surance issuer offering group health in-
surance coverage in connection with a 
group health plan, is required to per-
mit employees and dependents de-
scribed in paragraph (a) (2), (3), or (4) of 
this section to enroll for coverage 
under the terms of the plan if the con-
ditions in paragraph (a)(5) of this sec-
tion are satisfied and the enrollment is 
requested within the period described 
in paragraph (a)(6) of this section. The 
enrollment is effective at the time de-
scribed in paragraph (a)(7) of this sec-
tion. The special enrollment rights 
under this paragraph (a) apply without 
regard to the dates on which an indi-
vidual would otherwise be able to en-
roll under the plan. 

(2) Special enrollment of an employee 
only. An employee is described in this 
paragraph (a)(2) if the employee is eli-
gible, but not enrolled, for coverage 
under the terms of the plan and, when 
enrollment was previously offered to 
the employee under the plan and was 
declined by the employee, the em-
ployee was covered under another 
group health plan or had other health 
insurance coverage. 

(3) Special enrollment of dependents 
only. A dependent is described in this 
paragraph (a)(3) if the dependent is a 
dependent of an employee participating 
in the plan, the dependent is eligible, 
but not enrolled, for coverage under 
the terms of the plan, and, when enroll-
ment was previously offered under the 
plan and was declined, the dependent 

was covered under another group 
health plan or had other health insur-
ance coverage. 

(4) Special enrollment of both employee 
and dependent. An employee and any 
dependent of the employee are de-
scribed in this paragraph (a)(4) if they 
are eligible, but not enrolled, for cov-
erage under the terms of the plan and, 
when enrollment was previously of-
fered to the employee or dependent 
under the plan and was declined, the 
employee or dependent was covered 
under another group health plan or had 
other health insurance coverage. 

(5) Conditions for special enrollment. 
An employee or dependent is eligible to 
enroll during a special enrollment pe-
riod if each of the following applicable 
conditions is met: 

(i) When the employee declined en-
rollment for the employee or the de-
pendent, the employee stated in writ-
ing that coverage under another group 
health plan or other health insurance 
coverage was the reason for declining 
enrollment. This paragraph (a)(5)(i) ap-
plies only if— 

(A) The plan required such a state-
ment when the employee declined en-
rollment; and 

(B) The employee is provided with 
notice of the requirement to provide 
the statement in this paragraph 
(a)(5)(i) (and the consequences of the 
employee’s failure to provide the state-
ment) at the time the employee de-
clined enrollment. 

(ii)(A) When the employee declined 
enrollment for the employee or depend-
ent under the plan, the employee or de-
pendent had COBRA continuation cov-
erage under another plan and COBRA 
continuation coverage under that other 
plan has since been exhausted; or 

(B) If the other coverage that applied 
to the employee or dependent when en-
rollment was declined was not under a 
COBRA continuation provision, either 
the other coverage has been terminated 
as a result of loss of eligibility for the 
coverage or employer contributions to-
wards the other coverage has been ter-
minated. For this purpose, loss of eligi-
bility for coverage includes a loss of 
coverage as a result of legal separation, 
divorce, death, termination of employ-
ment, reduction in the number of hours 
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of employment, and any loss of eligi-
bility after a period that is measured 
by reference to any of the foregoing. 
Thus, for example, if an employee’s 
coverage ceases following a termi-
nation of employment and the em-
ployee is eligible for but fails to elect 
COBRA continuation coverage, this is 
treated as a loss of eligibility under 
this paragraph (a)(5)(ii)(B). However, 
loss of eligibility does not include a 
loss due to failure of the individual or 
the participant to pay premiums on a 
timely basis or termination of cov-
erage for cause (such as making a 
fraudulent claim or an intentional mis-
representation of a material fact in 
connection with the plan). In addition, 
for purposes of this paragraph 
(a)(5)(ii)(B), employer contributions in-
clude contributions by any current or 
former employer (of the individual or 
another person) that was contributing 
to coverage for the individual. 

(6) Length of special enrollment period. 
The employee is required to request en-
rollment (for the employee or the em-
ployee’s dependent, as described in 
paragraph (a) (2), (3), or (4) of this sec-
tion) not later than 30 days after the 
exhaustion of the other coverage de-
scribed in paragraph (a)(5)(ii)(A) of this 
section or termination of the other 
coverage as a result of the loss of eligi-
bility for the other coverage for items 
described in paragraph (a)(5)(ii)(B) of 
this section or following the termi-
nation of employer contributions to-
ward that other coverage. The plan 
may impose the same requirements 
that apply to employees who are other-
wise eligible under the plan to imme-
diately request enrollment for cov-
erage (e.g., that the request be made in 
writing). 

(7) Effective date of enrollment. Enroll-
ment is effective not later than the 
first day of the first calendar month 
beginning after the date the completed 
request for enrollment is received. 

(b) Special enrollment with respect to 
certain dependent beneficiaries—(1) In 
general. A group health plan that 
makes coverage available with respect 
to dependents of a participant is re-
quired to provide a special enrollment 
period to permit individuals described 
in paragraph (b) (2), (3), (4), (5), or (6) of 
this section to be enrolled for coverage 

under the terms of the plan if the en-
rollment is requested within the time 
period described in paragraph (b)(7) of 
this section. The enrollment is effec-
tive at the time described in paragraph 
(b)(8) of this section. The special en-
rollment rights under this paragraph 
(b) apply without regard to the dates 
on which an individual would otherwise 
be able to enroll under the plan. 

(2) Special enrollment of an employee 
who is eligible but not enrolled. An indi-
vidual is described in this paragraph 
(b)(2) if the individual is an employee 
who is eligible, but not enrolled, for 
coverage under the terms of the plan, 
the individual would be a participant 
but for a prior election by the indi-
vidual not to enroll in the plan during 
a previous enrollment period, and a 
person becomes a dependent of the in-
dividual through marriage, birth, or 
adoption or placement for adoption. 

(3) Special enrollment of a spouse of a 
participant. An individual is described 
in this paragraph (b)(3) if either— 

(i) The individual becomes the spouse 
of a participant; or 

(ii) The individual is a spouse of the 
participant and a child becomes a de-
pendent of the participant through 
birth, adoption or placement for adop-
tion. 

(4) Special enrollment of an employee 
who is eligible but not enrolled and the 
spouse of such employee. An employee 
who is eligible, but not enrolled, for 
coverage under the terms of the plan, 
and an individual who is a dependent of 
such employee, are described in this 
paragraph (b)(4) if the employee would 
be a participant but for a prior election 
by the employee not to enroll in the 
plan during a previous enrollment pe-
riod, and either— 

(i) The employee and the individual 
become married; or 

(ii) The employee and individual are 
married and a child becomes a depend-
ent of the employee through birth, 
adoption or placement for adoption. 

(5) Special enrollment of a dependent of 
a participant. An individual is described 
in this paragraph (b)(5) if the indi-
vidual is a dependent of a participant 
and the individual becomes a depend-
ent of such participant through mar-
riage, birth, or adoption or placement 
for adoption. 
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(6) Special enrollment of an employee 
who is eligible but not enrolled and a new 
dependent. An employee who is eligible, 
but not enrolled, for coverage under 
the terms of the plan, and an indi-
vidual who is a dependent of the em-
ployee, are described in this paragraph 
(b)(6) if the employee would be a par-
ticipant but for a prior election by the 
employee not to enroll in the plan dur-
ing a previous enrollment period, and 
the dependent becomes a dependent of 
the employee through marriage, birth, 
or adoption or placement for adoption. 

(7) Length of special enrollment period. 
The special enrollment period under 
paragraph (b)(1) of this section is a pe-
riod of not less than 30 days and begins 
on the date of the marriage, birth, or 
adoption or placement for adoption 
(except that such period does not begin 
earlier than the date the plan makes 
dependent coverage generally avail-
able). 

(8) Effective date of enrollment. Enroll-
ment is effective— 

(i) In the case of marriage, not later 
than the first day of the first calendar 
month beginning after the date the 
completed request for enrollment is re-
ceived by the plan; 

(ii) In the case of a dependent’s birth, 
the date of such birth; and 

(iii) In the case of a dependent’s 
adoption or placement for adoption, 
the date of such adoption or placement 
for adoption. 

(9) Example. The rules of this para-
graph (b) are illustrated by the fol-
lowing example: 

Example. (i) Employee A is hired on Sep-
tember 3, 1998 by Employer X, which has a 
group health plan in which A can elect to en-
roll either for employee-only coverage, for 
employee-plus-spouse coverage, or for family 
coverage, effective on the first day of any 
calendar quarter thereafter. A is married and 
has no children. A does not elect to join Em-
ployer X’s plan (for employee-only coverage, 
employee-plus-spouse coverage, or family 
coverage) on October 1, 1998 or January 1, 
1999. On February 15, 1999, a child is placed 
for adoption with A and A’s spouse. 

(ii) In this Example, the conditions for spe-
cial enrollment of an employee with a new 
dependent under paragraph (b)(2) of this sec-
tion are satisfied, the conditions for special 
enrollment of an employee and a spouse with 
a new dependent under paragraph (b)(4) of 
this section are satisfied, and the conditions 
for special enrollment of an employee and a 

new dependent under paragraph (b)(6) of this 
section are satisfied. Accordingly, Employer 
X’s plan will satisfy this paragraph (b) if and 
only if it allows A to elect, by filing the re-
quired forms by March 16, 1999, to enroll in 
Employer X’s plan either with employee- 
only coverage, with employee-plus-spouse 
coverage, or with family coverage, effective 
as of February 15, 1999. 

(c) Notice of enrollment rights. On or 
before the time an employee is offered 
the opportunity to enroll in a group 
health plan, the plan is required to pro-
vide the employee with a description of 
the plan’s special enrollment rules 
under this section. For this purpose, 
the plan may use the following model 
description of the special enrollment 
rules under this section: 

If you are declining enrollment for your-
self or your dependents (including your 
spouse) because of other health insurance 
coverage, you may in the future be able to 
enroll yourself or your dependents in this 
plan, provided that you request enrollment 
within 30 days after your other coverage 
ends. In addition, if you have a new depend-
ent as a result of marriage, birth, adoption, 
or placement for adoption, you may be able 
to enroll yourself and your dependents, pro-
vided that you request enrollment within 30 
days after the marriage, birth, adoption, or 
placement for adoption. 

(d)(1) Special enrollment date defini-
tion. A special enrollment date for an 
individual means any date in para-
graph (a)(7) or (b)(8) of this section on 
which the individual has a right to 
have enrollment in a group health plan 
become effective under this section. 

(2) Examples. The rules of this section 
are illustrated by the following exam-
ples: 

Example 1. (i)(A) Employer Y maintains a 
group health plan that allows employees to 
enroll in the plan either— 

(1) Effective on the first day of employ-
ment by an election filed within three days 
thereafter; 

(2) Effective on any subsequent January 1 
by an election made during the preceding 
months of November or December; or 

(3) Effective as of any special enrollment 
date described in this section. 

(B) Employee B is hired by Employer Y on 
March 15, 1998 and does not elect to enroll in 
Employer Y’s plan until January 31, 1999 
when B loses coverage under another plan. B 
elects to enroll in Employer Y’s plan effec-
tive on February 1, 1999, by filing the com-
pleted request form by January 31, 1999, in 

VerDate May<21>2004 12:30 Jul 26, 2004 Jkt 203114 PO 00000 Frm 00645 Fmt 8010 Sfmt 8010 Y:\SGML\203114T.XXX 203114T



646 

29 CFR Ch. XXV (7–1–04 Edition) § 2590.701–7 

accordance with the special rule set forth in 
paragraph (a) of this section. 

(ii) In this Example 1, B has enrolled on a 
special enrollment date because the enroll-
ment is effective at a date described in para-
graph (a)(7) of this section. 

Example 2. (i) Same facts as Example 1, ex-
cept that B’s loss of coverage under the 
other plan occurs on December 31, 1998 and B 
elect to enroll in Employer Y’s plan effective 
on January 1, 1999 by filing the completed re-
quest form by December 31, 1998, in accord-
ance with the special rule set forth in para-
graph (a) of this section. 

(ii) In this Example 2, B has enrolled on a 
special enrollment date because the enroll-
ment is effective at a date described in para-
graph (a)(7) of this section (even though this 
date is also a regular enrollment date under 
the plan). 

(Approved by the Office of Management and 
Budget under control number 1210–0101) 

[62 FR 16941, Apr. 8, 1997; 62 FR 31693, June 10, 
1997, as amended at 62 FR 35905, July 2, 1997. 
Redesignated at 65 FR 82142, Dec. 27, 2000] 

§ 2590.701–7 HMO affiliation period as 
alternative to preexisting condition 
exclusion. 

(a) In general. A group health plan of-
fering health insurance coverage 
through an HMO, or an HMO that of-
fers health insurance coverage in con-
nection with a group health plan, may 
impose an affiliation period only if 
each of the requirements in paragraph 
(b) of this section is satisfied. 

(b) Requirements for affiliation period. 
(1) No preexisting condition exclusion 
is imposed with respect to any cov-
erage offered by the HMO in connection 
with the particular group health plan. 

(2) No premium is charged to a par-
ticipant or beneficiary for the affili-
ation period. 

(3) The affiliation period for the HMO 
coverage is applied uniformly without 
regard to any health status-related fac-
tors. 

(4) The affiliation period does not ex-
ceed 2 months (or 3 months in the case 
of a late enrollee). 

(5) The affiliation period begins on 
the enrollment date. 

(6) The affiliation period for enroll-
ment in the HMO under a plan runs 
concurrently with any waiting period. 

(c) Alternatives to affiliation period. An 
HMO may use alternative methods in 
lieu of an affiliation period to address 
adverse selection, as approved by the 

State insurance commissioner or other 
official designated to regulate HMOs. 
Nothing in the part requires a State to 
receive proposals for or approve alter-
natives to affiliation periods. 

§ 2590.702 Prohibiting discrimination 
against participants and bene-
ficiaries based on a health factor. 

(a) Health factors. (1) The term health 
factor means, in relation to an indi-
vidual, any of the following health sta-
tus-related factors: 

(i) Health status; 
(ii) Medical condition (including both 

physical and mental illnesses), as de-
fined in § 2590.701–2; 

(iii) Claims experience; 
(iv) Receipt of health care; 
(v) Medical history; 
(vi) Genetic information, as defined 

in § 2590.701–2; 
(vii) Evidence of insurability; or 
(viii) Disability. 
(2) Evidence of insurability in-

cludes— 
(i) Conditions arising out of acts of 

domestic violence; and 
(ii) Participation in activities such 

as motorcycling, snowmobiling, all-ter-
rain vehicle riding, horseback riding, 
skiing, and other similar activities. 

(3) The decision whether health cov-
erage is elected for an individual (in-
cluding the time chosen to enroll, such 
as under special enrollment or late en-
rollment) is not, itself, within the 
scope of any health factor. (However, 
under § 2590.701–6, a plan or issuer must 
treat special enrollees the same as 
similarly situated individuals who are 
enrolled when first eligible.) 

(b) Prohibited discrimination in rules 
for eligibility—(1) In general—(i) A group 
health plan, and a health insurance 
issuer offering health insurance cov-
erage in connection with a group 
health plan, may not establish any rule 
for eligibility (including continued eli-
gibility) of any individual to enroll for 
benefits under the terms of the plan or 
group health insurance coverage that 
discriminates based on any health fac-
tor that relates to that individual or a 
dependent of that individual. This rule 
is subject to the provisions of para-
graph (b)(2) of this section (explaining 
how this rule applies to benefits), para-
graph (b)(3) of this section (allowing 
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