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registered or certified mail, return re-
ceipt requested. All subsequent papers 
may be served by first class mail, ex-
press mail, or personal delivery, except 
as specified in §§ 2700.9, 2700.45, 
2700.70(f), and 2700.75(f) (extensions of 
time, temporary reinstatement pro-
ceedings, and extensions of page limit). 
Express mail includes delivery by a 
third-party commercial carrier. Serv-
ice by mail, including first class, ex-
press, or registered or certified mail, 
return receipt requested, is effective 
upon mailing. Service by personal de-
livery is effective upon receipt. When 
filing by facsimile transmission (see 
§ 2700.5(d)), the filing party must also 
serve by facsimile transmission or, if 
serving by facsimile transmission is 
impossible, the filing party must serve 
by a third-party commercial overnight 
delivery service or by personal deliv-
ery. Service by facsimile transmission 
is effective upon receipt. 

(d) Service upon representative. When-
ever a party is represented by an attor-
ney or other authorized representative 
who has entered an appearance on be-
half of such party pursuant to 
§ 2700.3(c), service thereafter shall be 
made upon the attorney or other au-
thorized representative. 

(e) Proof of service. All pleadings and 
other filed documents shall be accom-
panied by a statement setting forth the 
date and manner of service. 

[58 FR 12164, Mar. 3, 1993, as amended at 64 
FR 48713, Sept. 8, 1999]

§ 2700.8 Computation of time. 

In computing any period of time pre-
scribed in these rules, the day from 
which the designated period begins to 
run shall not be included. The last day 
of the period so computed shall be in-
cluded unless it is a Saturday, Sunday, 
or federal holiday, in which event the 
period runs until the end of the next 
business day. When the period of time 
prescribed is less than 7 days, inter-
mediate Saturdays, Sundays, and fed-
eral holidays shall be excluded in the 
computation. When service of a docu-
ment is by mail, 5 days shall be added 
to the time allowed by these rules for 
the filing of a response or other docu-
ments.

§ 2700.9 Extensions of time. 
(a) The time for filing or serving any 

document may be extended for good 
cause shown. Filing of a motion re-
questing an extension of time, includ-
ing a facsimile transmission, is effec-
tive upon receipt. A motion requesting 
an extension of time shall be received 
no later than 3 days prior to the expi-
ration of the time allowed for the filing 
or serving of the document, and shall 
comply with § 2700.10. A motion re-
questing an extension of time and a 
statement in opposition to such a mo-
tion may be filed and served by fac-
simile. The motion and any statement 
in opposition shall include proof of 
service on all parties by a means of de-
livery no less expeditious than that 
used for filing the motion, except that 
if service by facsimile transmission is 
impossible, the filing party shall serve 
by a third-party commercial overnight 
delivery service or by personal deliv-
ery. 

(b) In exigent circumstances, an ex-
tension of time may be granted even 
though the request was filed after the 
designated time for filing has expired. 
In such circumstances, the party re-
questing the extension must show, in 
writing, the reasons for the party’s 
failure to make the request before the 
time prescribed for the filing had ex-
pired. 

[64 FR 48713, Sept. 8, 1999]

§ 2700.10 Motions. 
(a) An application for an order shall 

be by motion which, unless made dur-
ing a hearing or a conference, shall be 
made in writing and shall set forth the 
relief or order sought. 

(b) Written motions shall be set forth 
in a document separate from other 
pleadings. 

(c) Prior to filing a procedural mo-
tion, the moving party shall confer or 
make reasonable efforts to confer with 
the other parties and shall state in the 
motion if any other party opposes or 
does not oppose the motion. 

(d) A statement in opposition to a 
written motion may be filed by any 
party within 10 days after service upon 
the party. Unless otherwise ordered, 
oral argument on motions will not be 
heard. Where circumstances warrant, a 
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motion may be ruled upon prior to the 
expiration of the time for response; a 
party adversely affected by the ruling 
may seek reconsideration. 

[58 FR 12164, Mar. 3, 1993, as amended at 64 
FR 48713, Sept. 8, 1999]

§ 2700.11 Withdrawal of pleading. 
A party may withdraw a pleading at 

any stage of a proceeding with the ap-
proval of the Judge or the Commission.

§ 2700.12 Consolidation of proceedings. 
The Commission and its Judges may 

at any time, upon their own motion or 
a party’s motion, order the consolida-
tion of proceedings that involve simi-
lar issues.

Subpart B—Contests of Citations 
and Orders

§ 2700.20 Notice of contest of a citation 
or order issued under section 104 of 
the Act. 

(a) Who may contest. (1) An operator 
may contest: 

(i) A citation or an order issued 
under section 104 of the Act, 30 U.S.C. 
814; 

(ii) A modification of a citation or an 
order issued under section 104 of the 
Act; and 

(iii) The reasonableness of the length 
of time fixed for abatement in a cita-
tion or modification thereof issued 
under section 104 of the Act. 

(2) A miner or representative of min-
ers may contest: 

(i) The issuance, modification or ter-
mination of any order issued under sec-
tion 104 of the Act; and 

(ii) The reasonableness of the length 
of time fixed for abatement in a cita-
tion or modification thereof issued 
under section 104 of the Act. 

(b) Time to contest. Contests filed by 
an operator pursuant to paragraph 
(a)(1) of this section shall be filed with 
the Secretary at the appropriate Re-
gional Solicitor’s Office or at the So-
licitor’s Office, Mine Safety and Health 
Division, Arlington, Virginia, within 30 
days of receipt by the operator of the 
contested citation, order, or modifica-
tion. Contests filed by a miner or rep-
resentative of miners pursuant to para-
graph (a)(2) of this section shall be 

filed in the same manner within 30 
days of receipt by the miner or rep-
resentative of miners of the contested 
order, modification, or termination. 

(c) Notification by the Secretary. The 
Secretary, in accordance with section 
105(d) of the Act, 30 U.S.C. 815(d), shall 
immediately advise the Commission of 
such notice of contest upon its receipt. 

(d) Copy to Commission. The con-
testing party shall also file a copy of 
his notice of contest with the Commis-
sion at the time he files with the Sec-
retary. 

(e) Contents of notice of contest. (1) A 
notice of contest shall contain a short 
and plain statement of: 

(i) The party’s position with respect 
to each issue of law and fact that the 
party contends is pertinent; and 

(ii) The relief requested by the party. 
(2) A legible copy of the contested ci-

tation or order shall be attached to the 
notice of contest. If a legible copy is 
not available, the notice of contest 
shall set forth the text of the contested 
citation or order. 

(f) Answer. Within 20 days after serv-
ice of a notice of contest, the Secretary 
shall file an answer responding to each 
allegation of the notice of contest.

§ 2700.21 Effect of failure to file notice 
of contest of citation. 

An operator’s failure to file a notice 
of contest of a citation or order issued 
under section 104 of the Act, 30 U.S.C. 
814, shall not preclude the operator 
from challenging, in a penalty pro-
ceeding, the fact of violation or any 
special findings contained in a citation 
or order including the assertion in the 
citation or order that the violation was 
of a significant and substantial nature 
or was caused by the operator’s unwar-
rantable failure to comply with the 
standard.

§ 2700.22 Notice of contest of imminent 
danger withdrawal orders under 
section 107 of the Act. 

(a) Time to file. A notice of contest of 
a withdrawal order issued under sec-
tion 107 of the Act, 30 U.S.C. 817, or any 
modification or termination of the 
order, shall be filed with the Commis-
sion by the contesting party within 30 
days of receipt of the order or any 

VerDate jul<14>2003 15:47 Jul 21, 2004 Jkt 203114 PO 00000 Frm 00682 Fmt 8010 Sfmt 8010 Y:\SGML\203114T.XXX 203114T


