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(b) If review or reconsideration is 
sought or taken of a decision on the 
merits as to which an applicant has 
prevailed or has been subjected to a de-
mand from the Secretary substantially 
in excess of the decision of the Com-
mission and unreasonable when com-
pared to that decision, proceedings for 
the award of fees shall be stayed pend-
ing final disposition of the underlying 
controversy. 

(c) For purposes of this part, final 
disposition before the Commission 
means the date on which a decision in 
the underlying proceeding on the mer-
its becomes final under sections 105(d) 
and 113(d) of the Mine Act (30 U.S.C. 
815(d), 823(d)).

Subpart C—Procedures for 
Considering Applications

§ 2704.301 Filing and service of docu-
ments. 

Any application for an award or 
other pleading or other document re-
lated to an application, including a pe-
tition for discretionary review, shall be 
filed and served on all parties in the 
same manner as pleadings in the under-
lying proceeding, except as provided in 
§ 2704.202(b) for confidential financial 
information.

§ 2704.302 Answer to application. 
(a) Within 30 days after service of an 

application, counsel representing the 
Secretary of Labor may file an answer 
to the application. Unless counsel re-
quests an extension of time for filing or 
files a statement of intent to negotiate 
under paragraph (b) of this section, 
failure to file an answer within the 30-
day period may be treated as a consent 
to the award requested. 

(b) If counsel for the Secretary and 
the applicant believe that the issues in 
the fee application can be settled, they 
may jointly file a statement of their 
intent to negotiate a settlement. The 
filing of this statement shall extend 
the time for filing an answer for an ad-
ditional 30 days, and further extensions 
may be granted by the administrative 
law judge upon request by counsel for 
the Secretary and the applicant. 

(c) The answer shall explain in detail 
any objections to the award requested 
and identify the facts relied on in sup-

port of the position of the Secretary of 
Labor. If the answer is based on any al-
leged facts not already in the record of 
the underlying proceeding, counsel 
shall include with the answer either 
supporting affidavits or a request for 
further proceedings under § 2704.306 of 
this part.

§ 2704.303 Reply. 

Within 15 days after service of an an-
swer, the applicant may file a reply. If 
the reply is based on any alleged facts 
not already in the record of the pro-
ceeding, the applicant shall include 
with the reply either supporting affida-
vits or a request for further pro-
ceedings under § 2704.306 of this part.

§ 2704.304 Comments by other parties. 

Any party to a proceeding other than 
the applicant and counsel for the Sec-
retary of Labor may file comments on 
an application within 30 days after it is 
served or on an answer within 15 days 
after it is served. A commenting party 
may not participate further in pro-
ceedings on the application unless the 
administrative law judge determines 
that the public interest requires such 
participation in order to permit full ex-
ploration of matters raised in the com-
ments.

§ 2704.305 Settlement. 

In the event that counsel for the Sec-
retary and an applicant agree to settle 
an EAJA claim after an application has 
been filed with the Commission, the 
applicant shall timely notify the Com-
mission of the settlement and request 
dismissal of the application. 

[63 FR 63177, Nov. 12, 1998]

§ 2704.306 Further proceedings on the 
application. 

(a) The determination of an award 
will be made on the basis of the record 
made during the proceeding for which 
fees and expenses are sought, except as 
provided in paragraphs (b) and (c) of 
this section. 

(b) On request of either the applicant 
or the Secretary, or on the administra-
tive law judge’s own initiative, the 
judge may order further proceedings, 
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such as an informal conference, oral ar-
gument, additional written submis-
sions or, as to issues other than sub-
stantial justification (such as the ap-
plicant’s eligibility or substantiation 
of fees and expenses), pertinent dis-
covery or an evidentiary hearing. Such 
further proceedings shall be held only 
when necessary for full and fair resolu-
tion of the issues arising from the ap-
plication and shall be conducted as 
promptly as possible. 

(c) If the proceeding for which fees 
and expenses are sought was conceded 
by the Secretary on the merits, with-
drawn by the Secretary, or otherwise 
settled before any of the merits were 
heard, the applicant and the Secretary 
may supplement the administrative 
record with affidavits or other docu-
mentary evidence. 

(d) A request that the judge order 
further proceedings under this section 
shall specifically identify the informa-
tion sought on the disputed issues and 
shall explain why the additional pro-
ceedings are necessary to resolve the 
issues. 

[54 FR 6286, Feb. 9, 1989]

§ 2704.307 Decision of administrative 
law judge. 

The administrative law judge shall 
issue an initial decision on the applica-
tion within 75 days after completion of 
proceedings on the application. In all 
decisions on applications, the adminis-
trative law judge shall include written 
findings and conclusions on the appli-
cant’s eligibility, and an explanation of 
the reasons for any difference between 
the amount requested and the amount 
awarded. As to applications filed pursu-
ant to § 2704.105(a), the administrative 
law judge shall also include findings on 
the applicant’s status as a prevailing 
party and whether the position of the 
Secretary was substantially justified; 
if at issue, the judge shall also make 
findings on whether the applicant un-
duly protracted or delayed the under-
lying proceeding or whether special 
circumstances make the award unjust. 
As to applications filed pursuant to 
§ 2704.105(b), the administrative law 
judge shall include findings on whether 
the Secretary made a demand that is 
substantially in excess of the decision 
of the Commission and unreasonable 

when compared with that decision; if 
at issue, the judge shall also make 
findings on whether the applicant has 
committed a willful violation of the 
law or otherwise acted in bad faith or 
whether special circumstances make 
the award unjust. Under either para-
graph, the decision shall include, if at 
issue, detailed findings and conclusions 
on whether an increase in the cost of 
living or any other special factor justi-
fies a higher fee than the $125 per hour 
fee set forth in the statute. The initial 
decision by the administrative law 
judge shall become final 40 days after 
its issuance unless review by the Com-
mission is ordered under § 2704.308 of 
this part. 

[63 FR 63177, Nov. 12, 1998]

§ 2704.308 Commission review. 
(a) Either the applicant or the Sec-

retary of Labor may seek review by the 
Commission of the initial decision by 
the administrative law judge, but re-
view shall be discretionary with the 
Commission. 

(b) The party seeking review shall 
file a petition for discretionary review 
so as to be received by the Commission 
at 601 New Jersey Avenue, NW., Suite 
9500, Washington, DC 20001 within 30 
days of the issuance of the initial deci-
sion by the administrative law judge. 
Each issue in dispute shall be plainly 
and concisely stated, with supporting 
reasons set forth. Except for good 
cause shown, no issue not raised before 
the administrative law judge shall be 
set forth in the petition for discre-
tionary review. Review by the Commis-
sion shall be granted only by affirma-
tive vote of two of the Commissioners 
within 40 days of the issuance of the 
initial opinion, except that within 30 
days after the issuance of the initial 
decision by the administrative law 
judge, two or more Commissioners may 
in their discretion order the case for 
review without the filing of a petition. 
The latter procedure shall be reserved 
for novel questions of law or policy, 
however. 

(c) If review of the initial decision of 
the administrative law judge is granted 
by the Commission, the Commission 
shall, after allowing opportunity for 
presentation of views by opposing par-
ties, review the case and issue its own 
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