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with common carriers for carriage of
mail, see §4.123(d).)

§4.119 Contracts for services of com-
munications companies.

The Act, in paragraph (4) of section 7,
exempts from its provisions ‘‘any con-
tract for the furnishing of services by
radio, telephone, telegraph, or cable
companies, subject to the Communica-
tions Act of 1934.”” This exemption is
applicable to contracts with such com-
panies for communication services reg-
ulated under the Communications Act.
It does not exempt from the Act any
contracts with such companies to fur-
nish any other kinds of services
through the use of service employees.

§4.120 Contracts
services.

The Act, in paragraph (5) of section 7,
exempts from its provisions ‘“‘any con-
tract for public utility services, includ-
ing electric light and power, water,
steam, and gas.”” This exemption is ap-
plicable to contracts for such services
with companies whose rates therefor
are regulated under State, local, or
Federal law governing operations of
public utility enterprises. Contracts
entered into with public utility compa-
nies to furnish services through the use
of service employees, other than those
subject to such rate regulation, are not
exempt from the Act. Among the con-
tracts included in the exemption would
be those between Federal electric
power marketing agencies and inves-
tor-owned electric utilities, Rural
Electrification = Administration co-
operatives, municipalities and State
agencies engaged in the transmission
and sale of electric power and energy.

(See H. Rept. No. 948, 89th Cong., 1st sess., p.
4)

for public utility

§4.121 Contracts for individual serv-
ices.

The Act, in paragraph (6) of section 7,
exempts from its provisions ‘“‘any em-
ployment contract providing for direct
services to a Federal agency by an indi-
vidual or individuals.”” This exemption,
which applies only to an “employment
contract” for ‘‘direct services,”” makes
it clear that the Act’s application to
Federal contracts for services is in-
tended to be limited to service con-
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tracts entered into with independent
contractors. If a contract to furnish
services (to be performed by a service
employee as defined in the Act) pro-
vides that they will be furnished di-
rectly to the Federal agency by the in-
dividual under conditions or cir-
cumstances which will make him an
employee of the agency in providing
the contract service, the exemption ap-
plies and the contract will not be sub-
ject to the Act’s provisions. The ex-
emption does not exclude from the Act
any contract for services of the kind
performed by service employees which
is entered into with an independent
contractor whose individual services
will be used in performing the con-
tract, but as noted earlier in §4.113,
such a contract would be outside the
general coverage of the Act if only the
contractor’s individual services would
be furnished and no service employee
would in any event be used in its per-
formance.

§4.122 Contracts for operation of post-
al contract stations.

The Act, in paragraph (7) of section 7,
exempts from its provisions ‘“‘any con-
tract with the Post Office Department,
[now the U.S. Postal Service], the prin-
cipal purpose of which is the operation
of postal contract stations.” The ex-
emption is limited to postal service
contracts having the operation of such
stations as their principal purpose. A
provision of the legislation which
would also have exempted contracts
with the U.S. Postal Service having as
their principal purpose the transpor-
tation, handling, or delivery of the
mails was eliminated from the bill dur-
ing its consideration by the House
Committee on Education and Labor (H.
Rept. 948, 89th Cong., 1st sess., p. 1).

§4.123 Administrative limitations,
variances, tolerances, and exemp-
tions.

(a) Authority of the Secretary. Section
4(b) of the Act as amended in 1972 au-
thorizes the Secretary to “‘provide such
reasonable limitations” and to ‘“‘make
such rules and regulations allowing
reasonable variations, tolerances, and
exemptions to and from any or all pro-
visions of this Act (other than §10), but
only in special circumstances where he
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determines that such limitation, vari-
ation, tolerance, or exemption is nec-
essary and proper in the public interest
or to avoid the serious impairment of
Government business, and is in accord
with the remedial purpose of this Act
to protect prevailing labor standards.”
This authority is similar to that vested
in the Secretary under section 6 of the
Walsh-Healey Public Contracts Act (41
U.S.C. 40) and under section 105 of the
Contract Work Hours and Safety
Standards Act (40 U.S.C. 331).

(b) Administrative action under section
4(b) of the Act. The authority conferred
on the Secretary by section 4(b) of the
Act will be exercised with due regard
to the remedial purpose of the statute
to protect prevailing labor standards
and to avoid the undercutting of such
standards which could result from the
award of Government work to contrac-
tors who will not observe such stand-
ards, and whose saving in labor cost
therefrom enables them to offer a
lower price to the Government than
can be offered by the fair employers
who maintain the prevailing standards.
Administrative action consistent with
this statutory purpose may be taken
under section 4(b) with or without a re-
quest therefor, when found necessary
and proper in accordance with the stat-
utory standards. No formal procedures
have been prescribed for requesting
such action. However, a request for ex-
emption from the Act’s provisions will
be granted only upon a strong and af-
firmative showing that it is necessary
and proper in the public interest or to
avoid serious impairment of Govern-
ment business, and is in accord with
the remedial purpose of the Act to pro-
tect prevailing labor standards. If the
request for administrative action under
section 4(b) is not made by the head-
quarters office of the contracting agen-
cy to which the contract services are
to be provided, theviews of such office
on the matter should be obtained and
submitted with the request or the con-
tracting officer may forward such a re-
quest through channels to the agency
headquarters for submission with the
latter’s views to the Administrator of
the Wage and Hour Division, Depart-
ment of Labor, whenever any wage
payment issues are involved. Any re-
quest relating to an occupational safe-
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ty or health issue shall be submitted to
the Assistant Secretary for Occupa-
tional Safety and Health, Department
of Labor.

(c) Documentation of official action
under section 4(b). All papers and docu-
ments made a part of the official
record of administrative action pursu-
ant to section 4(b) of the Act are avail-
able for public inspection in accord-
ance with the regulations in 29 CFR
part 70. Limitations, variations, toler-
ances and exemptions of general appli-
cability and legal effect promulgated
pursuant to such authority are pub-
lished in the FEDERAL REGISTER and
made a part of the rules incorporated
in this part 4. For convenience in use of
the rules, they are generally set forth
in the sections of this part covering the
subject matter to which they relate.
(See, for example, §84.5(b), 4.6(0), 4.112
and 4.113.) Any rules that are promul-
gated under section 4(b) of the Act re-
lating to subject matter not dealt with
elsewhere in this part 4 will be set
forth immediately following this para-
graph.

(d) In addition to the statutory ex-
emptions in section 7 of the Act (see
§4.115(b)), the following types of con-
tracts have been exempted from all the
provisions of the Service Contract Act
of 1965, pursuant to section 4(b) of the
Act, prior to its amendment by Public
Law 92-473, which exemptions the Sec-
retary of Labor found to be necessary
and proper in the public interest or to
avoid serious impairment of the con-
duct of Government business:

(1) Contracts entered into by the
United States with common carriers
for the carriage of mail by rail, air (ex-
cept air star routes), bus, and ocean
vessel, where such carriage is per-
formed on regularly scheduled runs of
the trains, airplanes, buses, and vessels
over regularly established routes and
accounts for an insubstantial portion
of the revenue therefrom;

(2) Any contract entered into by the
U.S. Postal Service with an individual
owner-operator for mail service where
it is not contemplated at the time the
contract is made that such owner-oper-
ator will hire any service employee to
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perform the services under the con-
tract except for short periods of vaca-
tion time or for unexpected contin-
gencies or emergency situations such
as illness, or accident; and

(3) Contracts for the carriage of
freight or personnel where such car-
riage is subject to rates covered by sec-
tion 10721 of the Interstate Commerce
Act.

(e) The following types of contracts
have been exempted from all the provi-
sions of the Service Contract Act of
1965, pursuant to section 4(b) of the
Act, which exemptions the Secretary of
Labor found are necessary and proper
in the public interest or to avoid seri-
ous impairment of the conduct of Gov-
ernment business, and are in accord
with the remedial purpose of the Act to
protect prevailing labor standards:

(1)(i) Prime contracts or subcontracts
principally for the maintenance, cali-
bration, and/or repair of:

(A) Automated data processing equip-
ment and office information/word proc-
essing systems;

(B) Scientific equipment and medical
apparatus or equipment where the ap-
plication of microelectronic circuitry
or other technology of at least similar
sophistication is an essential element
(for example, Federal Supply Classi-
fication (FSC) Group 65, Class 6515,
“Medical Diagnostic Equipment”’;
Class 6525, ‘““X-Ray Equipment’”; FSC
Group 66, Class 6630, ‘“‘Chemical Anal-
ysis Instruments’; Class 6665, ‘“Geo-
graphical and Astronomical Instru-
ments’’, are largely composed of the
types of equipment exempted under
this paragraph);

(C) Office/business machines not oth-
erwise exempt pursuant to paragraph
(©)(1)(i)(A) of this section, where such
services are performed by the manufac-
turer or supplier of the equipment.

(ii) The exemptions set forth in this
paragraph (e)(1) shall apply only under
the following circumstances:

(A) The items of equipment are com-
mercial items which are used regularly
for other than Government purposes,
and are sold or traded by the con-
tractor (or subcontractor in the case of
an exempt subcontract) in substantial
quantities to the general public in the
course of normal business operations;
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(B) The prime contract or sub-
contract services are furnished at
prices which are, or are based on, es-
tablished catalog or market prices for
the maintenance, calibration, and/or
repair of such commercial items. An
‘‘established catalog price” is a price
included in a catalog, price list, sched-
ule, or other form that is regularly
maintained by the manufacturer or the
contractor, is either published or oth-
erwise available for inspection by cus-
tomers, and states prices at which
sales currently, or were last, made to a
significant number of buyers consti-
tuting the general public. An ‘‘estab-
lished market price” is a current price,
established in the usual course of trade
between buyers and sellers free to bar-
gain, which can be substantiated from
sources independent of the manufac-
turer or contractor; and

(C) The contractor utilizes the same
compensation (wage and fringe bene-
fits) plan for all service employees per-
forming work under the contract as the
contractor uses for these employees
and equivalent employees servicing the
same equipment of commercial cus-
tomers;

(D) The contractor certifies to the
provisions in this paragraph (e)(1)(ii).
Certification by the prime contractor
as to its compliance with respect to the
prime contract also constitutes its cer-
tification as to compliance by its sub-
contractor if it subcontracts out the
exempt services. The certification shall
be included in the prime contract or
subcontract.

(iii)(A) Determinations of the appli-
cability of this exemption to prime
contracts shall be made in the first in-
stance by the contracting officer on or
before contract award. In making a
judgment that the exemption applies,
the contracting officer shall consider
all factors and make an affirmative de-
termination that all of the conditions
in paragraph (e)(1) of this section have
been met.

(B) Determinations of the applica-
bility of this exemption to sub-
contracts shall be made by the prime
contractor on or before subcontract
award. In making a judgment that the
exemption applies, the prime con-
tractor shall consider all factors and
make an affirmative determination



Office of the Secretary of Labor

that all of the conditions in paragraph
(e)(1) have been met.

(iv)(A) If the Administrator deter-
mines after award of the prime con-
tract that any of the requirements in
paragraph (e)(1) for exemption has not
been met, the exemption will be
deemed inapplicable, and the contract
shall become subject to the Service
Contract Act, effective as of the date of
the Administrator’s determination. In
such case, the corrective procedures in
§4.5(c)(2) shall be followed.

(B) The prime contractor is respon-
sible for compliance with the require-
ments of the Service Contract Act by
its subcontractors, including compli-
ance with all of the requirements of
this exemption (see §4.114(b)). If the
Administrator determines that any of
the requirements in paragraph (e)(1) for
exemption has not been met with re-
spect to a subcontract, the exemption
will be deemed inapplicable, and the
prime contractor may be responsible
for compliance with the Act effective
as of the date of contract award.

(2)(i) Prime contracts or subcontracts
principally for the following services
where the services under the contract
or subcontract meet all of the criteria
set forth in paragraph (e)(2)(ii) of this
section and are not excluded by para-
graph (e)(2)(iii):

(A) Automobile or other vehicle (e.g.,
aircraft) maintenance services (other
than contracts to operate a Govern-
ment motor pool or similar facility);

(B) Financial services involving the
issuance and servicing of cards (includ-
ing credit cards, debit cards, purchase
cards, smart cards, and similar card
services);

(C) Contracts with hotels/motels for
conferences, including lodging and/or
meals which are part of the contract
for the conference (which shall not in-
clude ongoing contracts for lodging on
an as needed or continuing basis);

(D) Maintenance, calibration, repair
and/or installation (where the installa-
tion is not subject to the Davis-Bacon
Act, as provided in §4.116(c)(2)) services
for all types of equipment where the
services are obtained from the manu-
facturer or supplier of the equipment
under a contract awarded on a sole
source basis;
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(E) Transportation by common car-
rier of persons by air, motor vehicle,
rail, or marine vessel on regularly
scheduled routes or via standard com-
mercial services (not including charter
services);

(F) Real estate services, including
real property appraisal services, re-
lated to housing federal agencies or
disposing of real property owned by the
Federal Government; and

(G) Relocation services, including
services of real estate brokers and ap-
praisers, to assist federal employees or
military personnel in buying and sell-
ing homes (which shall not include ac-
tual moving or storage of household
goods and related services).

(if) The exemption set forth in this
paragraph (e)(2) shall apply to the serv-
ices listed in paragraph (e)(2)(i) only
when all of the following criteria are
met:

(A) The services under the prime con-
tract or subcontract are commercial—
i.e., they are offered and sold regularly
to non-Governmental customers, and
are provided by the contractor (or sub-
contractor in the case of an exempt
subcontract) to the general public in
substantial quantities in the course of
normal business operations.

(B) The prime contract or sub-
contract will be awarded on a sole
source basis or the contractor or sub-
contractor will be selected for award
on the basis of other factors in addition
to price. In such cases, price must be
equal to or less important than the
combination of other non-price or cost
factors in selecting the contractor.

(C) The prime contract or sub-
contract services are furnished at
prices which are, or are based on, es-
tablished catalog or market prices. An
established price is a price included in
a catalog, price list, schedule, or other
form that is regularly maintained by
the contractor or subcontractor, is ei-
ther published or otherwise available
for inspection by customers, and states
prices at which sales are currently, or
were last, made to a significant num-
ber of buyers constituting the general
public. An established market price is
a current price, established in the
usual course of trade between buyers
and sellers free to bargain, which can



§§4.124-4.129

be substantiated from sources inde-
pendent of the manufacturer or con-
tractor.

(D) Each service employee who will
perform services under the Government
contract or subcontract will spend only
a small portion of his or her time (a
monthly average of less than 20 percent
of the available hours on an annualized
basis, or less than 20 percent of avail-
able hours during the contract period if
the contract period is less than a
month) servicing the government con-
tract or subcontract.

(E) The contractor utilizes the same
compensation (wage and fringe bene-
fits) plan for all service employees per-
forming work under the contract or
subcontract as the contractor uses for
these employees and for equivalent em-
ployees servicing commercial cus-
tomers.

(F) The contracting officer (or prime
contractor with respect to a sub-
contract) determines in advance, based
on the nature of the contract require-
ments and knowledge of the practices
of likely offerors, that all or nearly all
offerors will meet the requirements in
paragraph (e)(2)(ii) of this section.
Where the services are currently being
performed under contract, the con-
tracting officer or prime contractor
shall consider the practices of the ex-
isting contractor in making a deter-
mination regarding the requirements
in paragraph (e)(2)(ii). If upon receipt
of offers, the contracting officer finds
that he or she did not correctly deter-
mine that all or nearly all offerors
would meet the requirements, the
Service Contract Act shall apply to the
procurement, even if the successful of-
feror has certified in accordance with
paragraph (e)(2)(ii)(G) of this section.

(G) The contractor certifies in the
prime contract or subcontract, as ap-
plicable, to the provisions in paragraph
©)(2)(ii)(A) and (C) through (E) of this
section. Certification by the prime con-
tractor as to its compliance with re-
spect to the prime contract also con-
stitutes its certification as to compli-
ance by its subcontractor if it sub-
contracts out the exempt services. If
the contracting officer or prime con-
tractor has reason to doubt the valid-
ity of the certification, SCA stipula-
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tions shall be included in the prime
contract or subcontract.

(iii)(A) If the Administrator deter-
mines after award of the prime con-
tract that any of the requirements in
paragraph (e)(2) for exemption has not
been met, the exemption will be
deemed inapplicable, and the contract
shall become subject to the Service
Contract Act. In such case, the correc-
tive procedures in §4.5(c)(2) shall be fol-
lowed.

(B) The prime contractor is respon-
sible for compliance with the require-
ments of the Service Contract Act by
its subcontractors, including compli-
ance with all of the requirements of
this exemption (see §4.114(b)). If the
Department of Labor determines that
any of the requirements in paragraph
(e)(2) for exemption has not been met
with respect to a subcontract, the ex-
emption will be deemed inapplicable,
and the prime contractor may be re-
sponsible for compliance with the Act,
as of the date of contract award.

(iv) The exemption set forth in this
paragraph (e)(2) does not apply to so-
licitations and contracts:

(A) Entered into under the Javits-
Wagner-O’Day Act, 41 U.S.C. 47,

(B) For the operation of a Govern-
ment facility or portion thereof (but
may be applicable to subcontracts for
services set forth in paragraph (e)(2)(ii)
that meet all of the criteria of para-
graph (e)(2)(ii)); or

(C) Subject to section 4(c) of the
Service Contract Act, as well as any
options or extensions under such con-
tract.

[48 FR 49762, Oct. 27, 1983, as amended 66 FR
5134, Jan. 18, 2001]

§8§4.124-4.129 [Reserved]

PARTICULAR APPLICATION OF CONTRACT
COVERAGE PRINCIPLES

§4.130 Types of covered service con-
tracts illustrated.

(a) The types of contracts, the prin-
cipal purpose of which is to furnish
services through the use of service em-
ployees, are too numerous and varied
to permit an exhaustive listing. The
following list is illustrative, however,
of the types of services called for by
such contracts that have been found to



